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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF SOUTH DAKOTA 

CENTRAL DIVISION 
 

 
STATE OF SOUTH DAKOTA,  )  
      )   
 Plaintiff,    ) 
      )  
v.      )              CIV. NO. 16-3019 

)  
WAYFAIR INC.,     )      JOINT ANSWER OF DEFENDANTS 
OVERSTOCK.COM, INC.,   )   WAYFAIR INC., OVERSTOCK.COM, INC., 
NEWEGG INC.,    )                 AND NEWEGG INC. 
      ) 
 Defendants.    ) 
 
 

 Defendants Wayfair Inc., Overstock.com, Inc., and Newegg Inc. (the “Defendants”) 

jointly answer the correspondingly numbered paragraphs of the Complaint filed by the State of 

South Dakota (the “State”), and further respond, as follows: 

1. The Defendants admit, as acknowledged by the State, that the State’s effort to 

require the Defendants to report South Dakota sales tax is unconstitutional.  The 

Defendants further admit that the State seeks a declaration from the court that is 

directly at odds with, and would require abrogation of, the United States Supreme 

Court’s decision in Quill Corp. v. North Dakota, 504 U.S. 298 (1992), which was 

based on the Commerce Clause of the United States Constitution, Art. I, Sec. 3, 

Cl. 8.  Indeed, the statute on which the State’s Complaint is based, “An Act to 

provide for the collection of sales taxes from certain remote sellers” (South 

Dakota Senate Bill No. 106) (“the Act”), was adopted by the State with the 

express understanding that its terms violate established requirements for state 

sales and use taxes under the Commerce Clause, as reaffirmed by the Supreme 
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Court in Quill.  There, the Court held that a State lacks the authority, based on the 

“substantial nexus” standard applicable to state taxes under the Commerce 

Clause, to require a company with no physical presence in the State to collect or 

report the State’s sales and use taxes.  Quill, 504 U.S. at 313-19.  The Defendants 

otherwise neither admit nor deny any remaining allegations of this paragraph, 

which assert legal conclusions as to which no response is required. 

2. The Defendants neither admit nor deny the allegations contained in this 

paragraph, which assert legal conclusions as to which no response is required, 

except the Defendants admit that the phrase “an obsolescent precedent” appears in 

the opinion of the North Dakota Supreme Court in State v. Quill Corp., 470 

N.W.2d 203, 208 (N.D. 1991). 

3. The Defendants admit that the United State Supreme Court granted certiorari and 

reversed the North Dakota Supreme Court’s decision in State v. Quill Corp., 

expressly rejecting the conclusion that the holding of National Bellas Hess, Inc. v. 

Department of Revenue, 386 U.S. 753 (1967) had been rendered obsolete.  See 

Quill Corp., 504 U.S. at 310.  The Defendants neither admit nor deny the 

remaining allegations contained in this paragraph, which assert legal conclusions 

as to which no response is required. 

4. The Defendants neither admit nor deny the allegations contained in this 

paragraph, which assert legal conclusions as to which no response is required. 

5. The Defendants admit that the controlling precedents of Bellas Hess and Quill 

establish that a state has no constitutional authority to impose sales and use tax 
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obligations on retailers without a physical presence in the state, based on 

Commerce Clause principles enshrined in the United States Constitution by the 

Founders over 200 years ago and that are designed to protect the national 

marketplace from unduly burdensome state regulation of interstate commerce.  

The Defendants deny the remaining allegations contained in this paragraph. 

6. The Defendants admit that Congress has not enacted legislation that alters the 

holding of Quill that a State lacks the authority under the Commerce Clause to 

require a retailer with no physical presence in the state to collect or report the 

State’s sales and use taxes.  The Defendants deny that the Supreme Court in Quill 

“invited” such legislation—rather, the Court commented that Congress had the 

power to act under the Commerce Clause.  The Defendants admit that the decision 

of Congress not to enact such legislation tends to indicate Congressional approval 

of the Quill standard.  The Defendants deny and reject the State’s disparaging 

characterization of “committee leaders advancing esoteric interests or other well-

understood ‘veto’ points” and deny that states have created a system that would 

allow out-of-state retailers to easily comply with state sales and use tax laws.  The 

Defendants deny any remaining allegations contained in this paragraph. 

7. The Defendants deny the allegations contained in this paragraph because they 

reflect a misunderstanding of the principle of separation of powers set forth in the 

United States Constitution, and assert erroneous propositions of law regarding the 

Commerce Clause and Tenth Amendment to the United States Constitution.  The 

“substantial nexus” requirement of the Commerce Clause derives from principles 

that motivated the constitutional convention and were enshrined by the Founders 
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in the United States Constitution over 200 years ago in order to protect the 

national marketplace from unduly burdensome state taxation and regulation of 

interstate commerce.  The power to regulate interstate commerce is assigned by 

the Constitution to Congress, not to the States, and is not “reserved to the States 

respectively” under the Tenth Amendment, as the State asserts. 

8. To the extent the allegations contained in this paragraph quote or describe a 

concurring opinion of a single Justice of the United States Supreme Court, which 

was joined by no other members of the Court, they speak for themselves and 

require no response.  The Defendants otherwise neither admit nor deny the 

remaining allegations contained in this paragraph because they assert legal 

conclusions and reflect characterizations of a concurring opinion with no 

precedential value, as to which no response is required.  To the extent this 

paragraph is construed to include factual allegations, the Defendants deny all such 

allegations.  

9. To the extent the allegations contained in this paragraph quote or describe a 

concurring opinion of a single Justice of the United States Supreme Court, which 

was joined by no other members of the Court, they speak for themselves and 

require no response.  The Defendants otherwise neither admit nor deny the 

remaining allegations because they assert legal conclusions and reflect 

characterizations of a concurring opinion with no precedential value, as to which 

no response is required.  To the extent this paragraph is construed to include 

factual allegations, the Defendants deny all such allegations. 
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10. The Defendants admit that the State enacted the Act with the express 

acknowledgement that the Act is unconstitutional and at odds with the holding of 

Quill, and further admit that the Act’s findings include a reference to Justice 

Kennedy’s concurring opinion.  The Defendants deny that Quill causes damage to 

state tax revenues, especially since the State has no constitutional authority to 

require retailers with no physical presence in the state to report South Dakota 

sales and use taxes in the first place, and otherwise deny all remaining allegations 

contained in this paragraph.   

11. The Defendants deny that the legislative findings accompanying the Act reflect a 

proper basis for state legislation, in that they acknowledge that the Act is 

unconstitutional.  No state legislature is authorized to flaunt the U.S. Constitution 

and contradict binding Supreme Court precedent, as the State acknowledges it has 

done. To the extent the allegations contained in this paragraph quote such 

legislative findings, the allegations speak for themselves and require no further 

response.  The Defendants otherwise deny any remaining allegations contained in 

this paragraph.  

12. The Defendants admit the allegations contained in this paragraph. 

13. The Defendants admit the allegations contained in this paragraph. 

14. To the extent that the allegations of this paragraph quote or describe the Act’s 

provisions, such provisions speak for themselves and/or assert legal conclusions, 

as to which no response is required.  To the extent that the allegations contained 

in this paragraph allege that the obligations created by the Act are valid and 
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applicable, the Defendants deny all such allegations, because the Act’s provisions 

are unconstitutional on their face. 

15. The Defendants admit the allegations contained in the first two sentences of this 

paragraph.  With regard to the allegations contained in the third sentence of this 

paragraph, the Defendants admit that all products sold by Newegg are shipped by 

common carrier throughout the United States, including into South Dakota.  The 

Defendants deny all remaining allegations contained in this paragraph.  

16. The Defendants admit the allegations contained in the first two sentences of this 

paragraph.  With regard to the allegations contained in the third sentence of this 

paragraph, the Defendants admit that all products sold by Overstock are shipped 

by common carrier throughout the United States, including into South Dakota.  

The Defendants deny all remaining allegations contained in this paragraph.   

17. Systemax Inc. was voluntarily dismissed from this action by the filing in state 

circuit court of a notice of voluntary dismissal of Systemax Inc. by the State, 

pursuant to SDCL 15-6-41(a)(1)(A), on or about May 19, 2016.  The allegations 

contained in this paragraph having been rendered moot, no response is required.  

The Defendants otherwise neither admit nor deny the allegations contained in this 

paragraph, because they lack knowledge or information sufficient to form a belief 

as to their truth.  

18. The Defendants admit the allegations contained in the first two sentences of this 

paragraph.  With regard to the allegations contained in the third sentence of this 

paragraph, the Defendants admit that all products sold by Wayfair are shipped by 
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common carrier throughout the United States, including into South Dakota.  The 

Defendants deny all remaining allegations contained in this paragraph.   

19. The Defendants admit that each of them lacks a physical presence in South 

Dakota.  The Defendants otherwise neither admit nor deny the allegations 

contained in this paragraph because the allegations assert legal conclusions, or 

reflect quotations from state statutes, as to which no response is required.   

20. The Defendants neither admit nor deny the allegations contained in this paragraph 

because the allegations assert legal conclusions, or reflect quotations from court 

opinions, as to which no response is required. 

21. The Defendants neither admit nor deny the allegations contained in this paragraph 

because the allegations assert legal conclusions, or reflect quotations from state 

statutes, as to which no response is required. 

22. The Defendants neither admit nor deny the allegations contained in this paragraph 

because the allegations assert legal conclusions, or reflect quotations from state 

statutes, as to which no response is required. 

23. The Defendants neither admit nor deny the allegations contained in this paragraph 

because the allegations assert legal conclusions, or reflect quotations from state 

statutes or court opinions, as to which no response is required. 

24. The Defendants admit that this action presents an actual, substantial, justiciable, 

and ripe controversy regarding the limitations on State taxing authority under the 

Commerce Clause and Quill.  The Defendants further admit that the State has 

Case 3:16-cv-03019-RAL   Document 7   Filed 05/25/16   Page 7 of 15 PageID #: 133



8 

filed this action seeking to enforce the Act against the Defendants in an effort to 

require the Defendants to collect sales taxes from their customers and remit such 

taxes to the State.  The Defendants further admit, as acknowledged by the State, 

that the State cannot enforce the Act’s sales and use tax collection and reporting 

obligations against the Defendants “unless the State prevails in this suit.”  

(Emphasis in original.)  The Defendants admit that none of them has a physical 

presence in South Dakota and that none of them has registered to collect, remit, or 

report South Dakota sales or use tax after receiving a notice directing them to do 

so.  The notices attached to the Complaint speak for themselves.  The Defendants 

otherwise deny any and all remaining allegations contained in this paragraph. 

25. The Defendants neither admit nor deny the allegations contained in this paragraph 

because the allegations assert legal conclusions, or reflect quotations from court 

decisions, as to which no response is required. 

26. The Defendants neither admit nor deny the allegations contained in this paragraph 

because the allegations assert legal conclusions, or reflect quotations from state 

statutes, as to which no response is required. 

27. The Defendants neither admit nor deny the allegations contained in this paragraph 

because the allegations assert legal conclusions, or reflect quotations from state 

statutes, as to which no response is required. 

28. The Defendants admit that the Act impermissibly requires sellers without a 

physical presence in South Dakota to register for and report South Dakota sales 
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tax, in violation of the Commerce Clause of the United States Constitution and 

Quill.  Because the Act speaks for itself, no further response is required. 

29. The Defendants deny and reject the State’s characterization of the rationale(s) for 

the provisions of the Act described in this paragraph.  The Defendants neither 

admit nor deny the allegations contained in this paragraph to the extent they assert 

legal conclusions, or reflect quotations from state statutes, as to which no 

response is required.  To the extent this paragraph purports to contain factual 

allegations, the Defendants deny all such allegations.   

30. The Defendants neither admit nor deny the allegations contained in this paragraph 

because the allegations assert legal conclusions as to which no response is 

required.  The provisions of the Act speak for themselves. 

31. The Defendants admit that, as a result of this action, all state entities are 

prohibited from enforcing the Act against any taxpayer who does not 

affirmatively consent or otherwise remit the sales tax on a voluntary basis.  The 

Defendants deny the State’s characterization of the rationale(s) for the provisions 

of the Act described in this paragraph.  The Defendants neither admit nor deny the 

allegations contained in this paragraph to the extent they assert legal conclusions, 

or reflect quotations from state statutes, as to which no response is required.  To 

the extent this paragraph otherwise purports to contain factual allegations, the 

Defendants deny all such allegations. 

32. The Defendant lack knowledge or information sufficient to form a belief as to the 

truth of the allegations contained in the first sentence of this paragraph, because 
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no application for an injunction was served upon the Defendants.  The Defendants 

admit that, as a result of this action, all state entities are prohibited from enforcing 

the Act against any taxpayer who does not affirmatively consent or otherwise 

remit the sales tax on a voluntary basis. The Defendants otherwise neither admit 

nor deny the allegations contained in this paragraph because they assert legal 

conclusions as to which no response is required. 

33. The Defendants neither admit nor deny the allegations contained in this paragraph 

because they assert legal conclusions as to which no response is required. 

34. The Defendants admit the allegations contained in this paragraph. 

35. The Defendants lack knowledge or information sufficient to form a belief 

regarding the Department of Revenue’s reasons for sending the notices or the 

nature of the information it relied upon, and so deny all such allegations.  Because 

the notices attached to the Complaint speak for themselves, no response is 

required to the remaining allegations contained in this paragraph. 

36. The Defendants lack knowledge or information sufficient to form a belief 

regarding when the Department of Revenue posted information on its website, but 

note that any such postings speak for themselves and require no response. 

37. The Defendants lack knowledge or information sufficient to form a belief 

regarding the truth of the allegations contained in this paragraph, except the 

Defendants admit that they each received a notice in the form attached to the 

Complaint. 
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38. Because the notice speaks for itself, no response is required to the allegations 

contained in this paragraph. 

39. Because the notice speaks for itself, no response is required to the allegations 

contained in this paragraph. 

40. The Defendants admit that none of them has a physical presence in South Dakota 

and that none of them therefore has registered to collect, remit, or report South 

Dakota sales or use tax. 

41. The Defendants admit that each of them meets one or both of the statutory 

thresholds, and that each of the Act’s thresholds is unconstitutional on its face.  

42. The Defendants lack knowledge or information sufficient to form a belief as to 

the allegations contained in the first sentence of this paragraph.  The Defendants 

admit that, as a result of this action, all state entities are prohibited from enforcing 

the Act against any retailer (including the Defendants) who does not affirmatively 

consent or otherwise remit the sales tax on a voluntary basis.  The Defendants 

neither admit nor deny the allegations contained in this paragraph to the extent 

they assert legal conclusions as to which no response is required. 

43. To the extent that this paragraph purports to contain factual allegations, the 

Defendants deny all such allegations.  To the extent that this paragraph recites 

provisions contained in the Act, the text of the Act speaks for itself and requires 

no response. 
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44. To the extent that this paragraph purports to contain factual allegations, the 

Defendants deny all such allegations.  The study conducted at the University of 

Tennessee cited in this paragraph is deeply flawed, reflects gross overestimates of 

uncollected sales and use tax, and has never been revised to reflect dramatic 

changes in state sales and use tax collection since its publication.  To the extent 

that the allegations contained in this paragraph reflect legal arguments or 

characterize court opinions, no response is required. 

45. To the extent that this paragraph purports to contain factual allegations, the 

Defendants deny all such allegations.  To the extent that this paragraph recites 

provisions contained in the Act, the text of the Act speaks for itself and requires 

no response. 

46. The allegations contained in this paragraph reflect erroneous or flawed legal 

arguments, as to which no response is required. To the extent that this paragraph 

purports to contain factual allegations, the Defendants deny all such allegations.   

47. The allegations contained in this paragraph reflect erroneous or flawed legal 

arguments, as to which no response is required. To the extent that this paragraph 

purports to contain factual allegations, the Defendants deny all such allegations. 

48. The allegations contained in this paragraph reflect erroneous or flawed legal 

arguments, as to which no response is required. To the extent that this paragraph 

purports to contain factual allegations, the Defendants deny all such allegations.  

To the extent the allegations quote portions of the Act, the text of the Act speaks 

for itself and requires no response. 
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49. The allegations contained in this paragraph reflect erroneous or flawed legal 

arguments, as to which no response is required. To the extent that this paragraph 

purports to contain factual allegations, the Defendants deny all such allegations. 

50. The allegations contained in this paragraph reflect erroneous or flawed legal 

arguments, as to which no response is required. To the extent that this paragraph 

purports to contain factual allegations, the Defendants deny all such allegations.  

To the extent the allegations quote portions of the Act, the text of the Act speaks 

for itself and requires no response. 

51. The Defendants admit, as the State acknowledges, that the Act is unconstitutional 

on its face, that the State lacks the constitutional authority to enforce the 

collection, remittance and reporting obligations required of the Defendants under 

the Act, and that existing constitutional doctrine would have to be changed in 

order for the State to obtain the declaration it seeks from this court.  The 

Defendants further admit that this action presents an actual and substantial issue 

as to the limitations on the State’s taxing authority under the Commerce Clause of 

the United States Constitution and Quill.  The Defendants neither admit nor deny 

the allegations contained in this paragraph to the extent they assert legal 

conclusions, or reflect quotations from state statutes, as to which no response is 

required.   

FIRST AFFIRMATIVE DEFENSE 

The Complaint fails to state a claim upon which relief can be granted, because the relief 

requested would, if granted, violate the Commerce Clause of the United States Constitution.  
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SECOND AFFIRMATIVE DEFENSE 

The Complaint fails to state a claim upon which relief can be granted, because the relief 

requested is directly at odds with the holding of the United States Supreme Court in Quill Corp. 

v. North Dakota, 504 U.S. 298 (1992).  

THIRD AFFIRMATIVE DEFENSE 

The Complaint fails to state a claim upon which relief can be granted, because the State 

of South Dakota lacks the constitutional authority to require the Defendants to register for, 

collect, remit, or report the State’s sales and use taxes. 

Dated this 25th day of May, 2016. 

BANGS, MCCULLEN, BUTLER, FOYE & SIMMONS, LLP   

        By: s/ Jeff Bratkiewicz     
     Jeff Bratkiewicz 
     jeffb@bangsmccullen.com 
     Kathryn J. Hoskins 
     khoskins@bangsmccullen.com 

6340 South Western Avenue, Suite 160 
     P.O. Box 88208 
     Sioux Falls, SD  57109-8208 
     Telephone: (605) 339-6800 
     Facsimile: (605) 339-6801 
      
     George S. Isaacson (admission pro hac vice pending) 
     gisaacson@brannlaw.com 
     Martin I. Eisenstein (admission pro hac vice pending 
     meisenstein@brannlaw.com 
     Matthew P. Schaefer (admission pro hac vice pending) 
     mschaefer@brannlaw.com 
     BRANN & ISAACSON 
     184 Main Street 
     P.O. Box 3070 
     Lewiston, ME  04243-3070 
     Telephone: (207) 786-3566 
     Facsimile: (207) 783-9325 
 
     Attorneys for Defendants 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that on May 25, 2016, I served a true and correct copy of the foregoing 

Joint Answer of Defendants Wayfair Inc., Overstock.com, Inc., and Newegg Inc. via e-mail and 

U.S. Mail, postage prepaid, upon the following: 

Richard M. Williams 
rich.williams@state.sd.us 
Deputy Attorney General 
Office of the Attorney General 
1302 East Highway 14, Suite 1 
Pierre, SD  57501-8501 
Telephone: (605) 773-3215 
Facsimile:  (605) 773-4106 

 Attorneys for Plaintiff 
 
 
 
 
     s/ Jeff Bratkiewicz      
     One of the Attorneys for the Defendants 
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STATE OF SOUTH DAKOTA IN CIRCUIT COURT 
: SS 

COUNTY OF HUGHES SIXTH JUDICIAL CIRCUIT 

STATE OF SOUTH DAKOTA, 32 Civ. 16-92 

Plaintiff, SUMMONS 

v. 

WAYFAIR INC 
4 Copley PL FL 7 
Boston MA 02 l 16-6 504 

SYSTEMAX INC 
11 Harbor Park Dr ) 
Pon Washington NY 11050 ) 

) 
OVERSTOCK.COM INC ) 
6350 S 3000 E l 
Salt Lake City UT 84121-5952 ) 

) 
NEWEGG INC ) 
16839 E Gale Ave ) 
City of Industry CA 917 45 ) 

) 
Defendants. ) 

GREETINGS F'ROM THE STATE OF SOUTH DAKOTA TO THE ABOVE-NAMED 
DEFENDANTS: 

Corporation Service Co., 2711 Centerville Rd #400, Wilmington DE 19808 
Registered Agent for: Wayfair Inc. 

Corporation Service Co., 27 l 1 Centerville Rd #400, Wilmington DE 19808 
Registered Agent for: Systema."X lnc. 

The Corporation Trust Co., Corporation Trust Center, 1209 Orange St, 
Wilmington DE 19801 

Registered Agent for: Overstock.com. Inc. 

Corporation Service Co., 27 J 1 Centerville Rd #t400, Wilmington DE 19808 
J~egistered Agent for: Nevvegg Inc. 

EXHIBIT 
' 

i A 
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You are hereby summoned and required to serve upon the Atton1ey 

General, Plaintiffs attorney, whose address is the Office of the Attorney 

General, 1302 East Highway 14, Suite 1, Pierre, South Dakota 57501-8501, an 

Answer to the Complaint, which is herewith served upon you and filed on the 

28th Day of April, 20 J 6, in the office of the clerk of the Circuit Court of the 

Sixth Judicial Circuit at Pierre in and for the County of Hughes, State of South 

Dakota, within thirty (30) clays after the service of this Summons and 

Complaint upon you; exdusive to the date of service. If you fail to file an 

Ansv·.'er within thirt:y days of the date of service upon you, judgment by default 

\Vill be taken against you for the relief as prayed for in the Complaint. 

Dated this 29th day of April, 2016. 

Is I Richard i'\1. Williams 
Richard M. Williams 
Deputy Attorney General 
Office of the Attorney General 
1302 East Highway 14, Suite 1 
Pierre, South Dakota 57501-8501 
Telephone: (605) 773-3215 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the 

Summons in the above-entitled matter was filed electronically through the Odyssey 

File and Serve system. 

I further certify that some of the participar1ts in the case are not Odyssey 

File and Serve users. I have mailed the foregoing document by First-Class mail, 

postage prepaid, or have dispatched il to a third-party commercial carrier for 

delivery within 3 calendar days, to the following: 

WAYFAIR INC 
4 Copley PL FL 7 
Boston MA 021 16-6504 

SYSTEMAX INC 
J l Harbor Park Dr 
Port Washington N"'Y 11050 

OVERSTOCK.COM INC 
6350 S 3000 E 
Salt Lake City UT 84121-5952 

NEWEGG INC 
16839 E Gale Ave 
City oflndustry CA 91745 

Is/ Richm·d M. Willia ms 
Richard M. Williams 
Deputy A.Horney General 
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STATE OF SOUTH DAKOTA 

COUNTY OF HUGHES 

STATE OF SOUTH PAKOTA, 

Plaintiff, 

v. 

WAYFAIRINC 
4 Copley PL FL 7 
Boston MA 02116.;6504 

SYSTEMAX INC 
11 Harbor Park Dr 
Port Washihgton NY 11050 

OVERSTOCK.COM INC 
6350 S 3000 E 
Salt Lake City UT 84121-5952 

NEWEGG INC 
16839 E Gale Ave 
City of Industry CA 917 45 

Defendants. 

: SS 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN CIRCUIT COURT 

SIXTH JUDICIAL CIRCUIT 

32 Civ. 16----

COMPLAINT 

The State .of South Dakota, by and through the Department of Revenue 

(hereinafter the State), Plaintiff in the above-entitled matter, for its Complaint 

states and alleges as follows: 

SUMMARY 

1. The State -- through this declaratory judgment action -- seeks a 

determination that it may require Defendants to collect and remit state sales 

tax on sales of tangible personal property and services for delivery into South 

Dakota. The State acknowledges that a declaration in its favor will require 

abrogation of the United States Supreme Court's decision in Quill Corp. v. North 

Exhibit 1 

Filed: 4/28/2016 3:50:12 PM CST Hughes County, South Dakota 32CIV16-000092 
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Dakota, 504 U;S. 298 (1992), and ultimately seeks~ decision from the United 

States Supreme Co:µrt to th~t effect in this case. 

RELEVANT LEG,AL »ACJ(.9ROUND 

2. In 1967, in National Bellas Hess, Inc. v. Department ofRevenue of 

Il.linois, 386 U.S. 753 (1967), the Supreme Court of the United States held that 

the Due Process Clause and dormant Commerce Clause of the United States 

Constitution both prohibit states from requiring out-of-state mail-order 

retailers that lack any physical presence within a state to coll.ect that state's 

sales and/or use taxes respecting sales for delivery to in-state residents. 

3. Thereafter, the U.S. Supreme Court's jurisprudence regarding the 

"minimum contacts" sufficient to allow states to regulate conduct by non­

residents became far less restrictive. The U.S. Supreme Court's cases 

.regarding the dormant Commerce Clause also changed their focus. 

Responding to these changes, in 1991, the North Dakota Supreme Court held 

that Bellas Hess was "an obsolescent precedent." State v. Quill Corp., 470 N.W. 

2d 203, 208 {N.D. 1991}. 

4. The Supreme Court of the United States granted certiorari and 

reversed. In Quill, 504 U.S. at 306-308, it agreed with the North Dakota 

Supreme Court that the Due Process Clause holding of Bellas Hess had been 

overtaken by subsequent precedent. But it further held that, despite the fact 

that "contemporary Commerce Clause jurisprudence might not dictate the 

same result were the issue to arise for the first time today," id. at 311, the 

"continuing value of a bright-line rule in this area and the doctrine and 

Page 2of20 
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principles of stare decisis," led it to "disagree with the North Dakota Supreme 

Court's CoQd:usion that the time has come to renounce the bright,.line test 

of Bellas Hess."1 ItL at 317.,..18. Particularly because the Due Process Clause 

holding would for the first time permit Congress to "overrule" Bellas Hess itself, 

the Court would withhold its "hand, at least for now." Id. at 318. 

5. The effect of Bellas Hess and Quill is to effectively immunize out-of-

state retailers lacking a physical presence within a state from haVing to remit 

any state sales or use taxes. As further explained below, the effects of that 

immunity on the State treasury and its general retail markets have vastly 

multiplied because of the meteoric rise of Internet commerce. 

6. Nonetheless, in the 24 years since Quill was decided, Congress has 

failed to make good on the Supreme Court's invitation to address this issue 

through legislation at the federal level. Bills are introduced and debated, but 

:routinely fail to receive even an up-or-down vote because of committee leaders 

advancing esoteric interests or other well-understood "veto" points that make 

congressional inaction the strong default rule. Indeed, while many states 

(including South Dakota) reacted to Quill by creating a "Streamlined" system 

that would allow out-of-state retailers to easily comply with the rationalized 

sales and use tax laws of all those states at once, Congress has not taken the 

necessary action to allow the Streamlined system to take effect. 

7. The absence of federal legislative progress on this issue reflects the 

effect of Bellas Hess and Quill on the federal Constitution's separation of 

powers. Absent Quill, Congress would of course retain the power "to regulate 
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Commerce ... among the several States,» U.S. Const. Art. 1? sec. 8, cl. 3, 

including by exemptin,g out-of'""state retailers that lack physjcaj. presence within 

a state from any obligation to collect i:tnd remit a state's sales or use taxes. But 

the effo:rt to obtain affirmative congressional action would fall on those retailers 

seeking a special exemption from the states' ordinary powers of taxation, and 

the states would no longer be forced to seek Congress's permission to exercise 

their own sovereign authority. If-"'" as is quite often the case -- Congress were 

to continue to do nothing in this area, the po·wer to tax those conducting 

business in the state would remain "reserved to the States r~spectively," as the 

Constitution provides. U.S. Const. Arnend. X. 

8. In a recent case, Justice Kennedy signaled that the United States 

Supreme Court may be willing to once again consider whether "the time has 

come to renounce the bright-line test of Bellas Hess." Qu-ill, 504 U.S. at 317-

18. In his concurrence in Direct Marketing Association v. Brohl, 135 S. Ct. 

1124, 1134 (Kennedy J., concurring), Justice Kennedy urged that "[t]he legal 

system should find an appropriate case for this Court to reexamine Quill and 

Bellas Hess." Id. at 1135. He noted that Quill was "now inflicting extreme 

harm and unfairness on the States," in part because of the massive explosion 

in e-commerce. Id. at 1134-1135. ("This argument has grown stronger, and the 

cause more urgent, with time. When the Court decided Quill, mail-order sales 

in the United States totaled $180 billion. But in 1992, the Internet was in its 

infancy. By 2008, e-commerce sales alone totaled $3.16 trillion per year in the 

United States.")(citation omitted). 
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9. Indeed, Justice Kennedy specifically urged that cases permitting 

re¢onsideration of Quill should he developed as quickly as possible, because 

the hann. to state. treasuries has become severe. "Given these changes ... it if; 

unwise to delay any longer a reconsideration of the Court's holding in Quill. A 

case questiona:ble even when decided, Quill now harms· States to a degree far 

greater than could have been anticipated earlier." Id. at 113~. 

10. The State has taken up Justice Kennedy's invitation; motivated by 

the iin .. 1iinent damage that Quill torttinues to cause to state tax revenues, by 

enacting Senate Bill 106, gist Session, South Dakota Legislature, 2016, "An Act 

to provide for the collection of sales truces from certain remote sellers." 

(Appendix A- hereafter referred to as "the Act" or dted to as "S.B. 106"). 

11. Legislative findings accompanying the passage of the Act reflect 

that Justice Kennedy's concerns are well placed, particularly with respect to 

South Dakota, and that the United States Supreme Court "should reconsider 

its doctrine that prevents states from requiring remote sellers to collect sales 

tax[.]" See S.B. 106 § 8(7). 

PARTIES 

12. Plaintiff is the sovereign State of South Dakota, which collects "la}ll 

taxes levied and collected for state purposes ... into the state treasury." S.D. 

Const. Art. XI, sec. 9. 

13. The Department of Revenue administers the laws of the State 

respecting taxation generally, SDCL 10-1-1 et seq., and the sales tax in 

particular. SDCL 10-45 et seq. The Secretary of the Department is charged 
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with investigating and taking various enforcement actions respecting the sales 

tax. See SDCL 10-59~1, -5, -8, -10, -14, -15. 

14. The State is &pecifically ;;1.uth9tjzecJ l;>y section 2 of the Act to "bring 

a declaratory judgment action under [SDCL) 21-24 in any circuit court" to 

establish that the obligations created by the Act are valid and applicable to any 

particular taxpayer tqat meets the stah,1_tory thresho.lds in the Act. 

15. Defendant Newegg Inc. is one of the top online retailers in the 

United States,. and is headquartered in City of Industry, California. It owns 

and operates Newegg.com, which sells a variety of consumer electronics. It 

ships these goods directly to purchasers throughout the United States, 

including into South Dakota. 

16. Defendant Overstock.com Inc/ is one of the top online retailers in 

the United States, and is headquartered in Salt Lake City, Utah. 

Overstock.com sells a variety of products, ranging from home goods and 

furniture to clothing and diamond rings. It ships these goods directly to 

purchasers throughout the United States, including into South Dakota. 

17. Defendant Systemax Inc. is a Fortune 1000 company 

headquartered in Port Washington, New York. It is a leading retailer of brand 

name and private label products, including industrial, material handling and 

supplies, personal computers, notebook computers, technology supplies, 

consumer electronics, and computer-related accessories. It operates a number 

of product sales websites that ship directly to purchasers throughout the 

United States, including into South Dakota. 
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18. Defendant Wayfair Inc. is a leading o!lline retailer of home goods 

and furniture headquartered in Boston, Massachusetts. It ships s&].es .directly 

to purchasers throughout the United States, including into South Dakota. 

PERSONAL JURISDICTION 

19. Based on information and belief, Defendants lack a physical 

presence in South Dakota but are subject to the personal jurisdiction of the 

South Dakota courts under SDCL 15-7-2. SDCL 15~7-2 specifically extends 

the personal jurisdiction of the South Dakota courts to parties "[e]nter.ing into a 

contract for services to be rendered or for materials to be furnished in this state 

by such person," SDCL 15-7-2(5), and to parties committing "any act" when 

extending such jurisdiction "is not inconsistent with the Constitution of this 

state or with the Constitution of the United States." SDCL 15-7-2(14). 

20. Both the State and Federal constitutions permit South Dakota 

state-court jurisdiction over retailers who solicit business from, and deliver 

tangible personal property and services to, residents of the State. See Quill, 

504 U.S. at 306-08 (holding that "there is no question" that such contacts 

suffice for "due process purposes"); Marschke v. Wratislaw, 2007 S.D. 125, 

iJl3, 743 N.W. 2d 402, 406 (holding that personal jurisdiction of South Dakota 

courts extends to limits offede:al constitution). 

SUBJECT MATTER JURISDICTION 

21. Section 2 of the Act creates a cause of action for declaratory 

judgment and empowers "any circuit court" to adjudicate that cause of action. 
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Accordingly, the Sixth Judicial Circuit Court has subject rnatterjurisdiction 

over this action. 

22. SPCL 21-.24-1 empowers "[c}ourts of ,record wit}iin their respective 

jurisdictions ... to declare rights, status, and other legal relations whether or 

not further relief is or could be claimed[,]" provides thi;it "[n}o action or 

proceeding shall be open to objection on the ground that a declaratory 

judgment or decree is prayeq for," and permits "[t]he declaration [to] be either 

affirmative or negative in form and effect[. r 
23. SDCL 21-24-3 permits "laJny person ... whose rights, status, or 

other legal relations are affected by a statute" to "have determined any question 

of construction or validity arising under the , .. statute ... and obtain a 

declaration of rights, status, or other legal relations thereunder." "(T]he State 

is a 'person' within the meaning of' the Declaratory Judgment Act. Dan Nelson, 

Automotive, Inc. v. Viken, 2005 S.D. 109, 706 N.W. 2d 239 (rejecting contrary 

dictum in Pennington County v. State ex rel. Unified Judicial Sys., 2002 S.D. 31, 

641N.W.2d 127). 

24. As supported by the allegations below, this request for declaratory 

judgment also presents a justi~iable and ripe controversy, between adverse 

parties, in which the State has a legally protectable interest. The declaration 

the State seeks will permit it to require sales tax to be collected and remitted 

from sellers without a physical presence in the State who are currently not 

complying with the Act; the State is clearly interested in obtaining the tax 

revenue it believes is due, and the Defendants have the contrary interest in 
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resisting this tax obligation. Moreover, each Defendant has failed to register to 

collect and remit the state sales tax after receiving an individualized notice 

d.it:~cting therq to do so by April 25, 2016. That notice specifically instructed 

Defendants that failure to register would demonstrate that they did "not intend 

to comply with the Act" See Notices {AppendixB). Furthermore, under the 

structure of the Act, the State cannot currently enforce the Act's collection 

obligation against the Defendants unless the State prevails in this suit. Were 

the State to prevail, the Actwill immediately apply to Defendants, requiring 

them to collect artd remit the state sales tax on a going-forward basis. 

25. ''A matter is sufficiently ripe [for declaratory judgment] if the facts 

indicate imminent conflict." Boever v. South Dakota Bd. of Accountancy, 526 

N.W.2d 747, 750 (S.D. 1995)(citation omitted)(setting forth requirements for 

declaratory judgment). The conflict between the State and the Defendants is 

not only imminent but present: This suit will determine whether or not 

Defendants must collect and remit state sales tax the day after it is decided. 

VENUE 

26. Venue is appropriate in this Court. Section 2 of the Act permits 

this suit to be brought in "any circuit court." 

27. Furthermore, SDCL 15-5-6 permits venue "in any county which 

the plaintiff shall designate" in any case where, as here, "none of the 

defendants reside in the state." 
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RELEVANT STATUT~ 

28. The Act provides tha:t sellers without a physical presence in the 

State must comply with the_ State's sales tax laws "as if the seller had a 

physical presence in the state." S.B. 106 § 1. 

2-9. The Act contains two threshold provisions, however, that limit the 

effect of this requirement on sellers who -- because of their limited size or 

geographic reach -- conduct relatively little business shipping goods and 

services to South Dakota residents. In particular; in order for the above 

obligation to apply, the out-of-state seller must have "gross revenue from the 

sale of tangible personal property, any product transferred electronically, or 

services delivered into South Dakota exceed[ing] one hundred thousand 

dollars," or must have "sold tangible personal property, any product 

transferred electronically, or services for delivery into South Dakota in two 

hundred or more separate transactions." These thresholds are determined 

based on either the previous calendar year or the current calendar year to date. 

S.B. 106 § 1(1)-(2). 

30. In addition, the Act creates a declaratory judgment action that the 

State may bring to determine the validity and applicability of this obligation 

with respect to individual taxpayers. S.B. 106 § 2. It also establishes special 

procedures designed to ensure the most expeditious possible adjudication of 

this action. S.B. 106 §§ 2, 4. 

31. The Act contains three provisions designed to protect taxpayers 

from accruing any tax liability -- retroactive or otherwise -- during the 
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pendency of this action. First, section 3 of the Act provides that the filing of 

this action operates as an injunction iiprohibiting any state entity from, 

enforcing the obligation in section 1 of this Act against any taxpayer who does 

not affirmatively consent or otherwise remit the sales tax on a voluntary 

basis."• See S.B. 106 § 3. The State filed this suit immediately before the May 

l, 2016 effective date of the Act to trigger this injunction and prevent any 

uncertainty for taxpayers. See S.B. 106 § 9 (setting effective date). Second, 

section 5 of the Act provides that "In Jo obligation to remit the sales tax required 

by this Act may be applied retroactively." Finally, section 6 of the Act provides 

that "[i]f an injunction provided by this Act is Jifted or dissolved, in general or 

with respect to a specific taxpayer, the state shall assess and apply the 

obligation established in section 1 of this Act from that date forward with 

respect to any taxpayer covered by the injunction." 

32. Given the provisions above, the State has simultaneously filed with 

this Complaint an application for an injunction which records and makes 

certain the effect of section 3 of the Act. This application can and should be 

immediately granted without a hearing because the State asks only for an 

injunction restraining itself and benefiting the Defendants (as well as other 

taxpayers subject to the Act). 

33. These provisions, together with the requested injunction, ensure 

that any seller not complying voluntarily with the Act will face tax liability only 

· The Act also makes clear that this injunction will "not apply" to any taxpayer 
against whom the state prevails in an action like this one. See S.B. 106 § 3. 
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prospectively fr.om the date on which a court holding makes clear that the Act 

v.alidly a,pplies to the seller. 

PROCEDURAL .BACltGRP\JN'D 

34. The Act was signed into law by Governor Dennis Daugaard on 

March 22, 2016. It provides that it wil1 be effective on the first day of the first 

month that is at lea~t fifteen calendar days from the date ¢e Act is signed into 

law. Therefore, its effective date is May 1, 2016. See S.B. 106 § 9. 

35. To prepare sellers lacking a physical presence i...r1 the State for the 

effect of the law, the Department of Revenue sent an individualized notice to 

206 such sellers for whom available information made it almost certain that 

they met the statutory thresholds set forth above and in Section 1 of the Act. 

Defendants were each sent a copy of the notice (copies of which attached 

hereto as Appendix B) on March 25, 2016, by Andy Gerlach, Secretary of the 

Department of Revenue. 

36. The State also posted relevant information about the Act on its 

website, at http:/ /dor.sd.gov/Taxes/Business_Taxes/SB106.aspx. 

37. The State identified the 206 sellers lacking a physical presence 

within the State who received the notice by using available data to calculate the 

likely amount of gross revenue that such sellers derive from sales into the 

State. After applying a mathematical factor designed to avoid close cases in 

which the seller might not meet the statutory thresholds, the State determined 

whether the remajning sellers had registered for a license to collect and remit 

sales tax. Sellers who were not registered, including all of the present 
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Defendants, received the notice directing them to register by April 25, 2016, 

and thus received both actual and inquiry notice of the Act more tha.n 30 days 

ago. 

38. The notice carefully explained the consequences of failing to register. 

"If you intend to comply with your obligations under the Act, you 
should register by April 25, 2016, thereby committing to remit 
sales tax. Jf by that date you have neither fl) registered nor (2) 
notified us in writing that you are not subject to the Act-because 
you do not meet the thresholds above, the State will assume you 
do not intend to comply with the Act. This may result in the State 
initiating a legal action against -you pursuant to Section. 2 of the 
Act. That section allows the State to address your intent not to 
comply before assessing any truces against you by asking a court to 
declare that the Act is applicable and valid as applied to you. 
Because the State may file this declaratory judgement action 
without undertaking an audit or any other administrative process, 
it is important that you notify us immediately if you intend to 
comply with the Act or you do not meet the statutory thresholds." 

39. The notice also explained that any recipient who did not meet the 

statutory thresholds in sectfon 1 of the Act should notify the State to avoid 

legal action. 

40. Each Defendant failed to register to collect and remit the sales tax 

by April 25, 2016, and each has failed to register as of the date of this 

Complaint. 

41. On information and belief, each Defendant meets either or both of 

the statutory thresholds, having at least $100,000 of gross revenue from sales 

into the State and/or at least 200 separate such transactions. 

42. The State initiated this action against Defendants on the basis of 

their refusal to register for a license following individualized notice of the need 

to do so. Because of section 3 of the Act, the filing of this action immediately 
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before the effective date enhances the protection of taxpayers (including 

Defendants) from any argument that they face an -active and enforceable 

obligation to collect and remit _sales taxes before the conclusion of this action. 

RELEVANT LEGISLATIVE-FINDINGS 

43. In enacting the Act, the South Dakota Legislature determined that 

Quill causes a severe harm to the State's tax revenue; and a concomitant harm 

to state and local services: 

a. "The inability to effectively collect the sales or use tax from remote 

sellers ... is seriously eroding the sales tax base of this state, 

causing revenue losses and imminent harm to this state through 

the loss-of critical funding for state and local services," S.B. 106 § 

8(1); 

b. "The harm from the loss of revenue is especially serious in South 

Dakota because the state has no income tax, and sales and use tax 

revenues are essential in funding state and local services," id. 

§ 8(2); 

c. Refusal by out-of-state retailers to collect sales taxes "causes 

imminent harm to this state," id.§ 8(9). 

44. The Legislature's assessment is correct; the Department of 

Revenue estimates the revenue loss associated with Bellas Hess and Quill at 

approximately $48-$58 million annually for state and municipal taxes 

combined. These figures are based largely on a study conducted several years 

ago at the University of Tennessee, and relied upon in Justice Kennedy's 
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concurrence in DMA. See D. Bruce, W. Fox, & L. Luna, State and Local 

-Government Sales Tax Revenue Lo8ses from Electronic Commerce 11 (2009). 

45. Furthermore, the Legislature found that,. even as the costs to the 

State from Quill have increased dramatically, the costs of compliance for 

taxpayers have fallen just as dramatically: 

In contrast with the expanding harms caused to the state from this 
exemption of sales tax collection duties for remote sellers, the costs 
of that collection have fallen. Given modern computing and 
software options, it is neither unusually difficult nor burdensome 
for remote sellers to collect and remit sales taxes asso.ciated with 
sales into South I)akota. 

S.B. 106 § 8(6). 

46. Again, the legislature's assessment is clearly correct. Numerous 

retailers now collect and remit sales tax in every state, and are quite capable of 

administering all their state and local sales tax obligations when customers 

buy goods through their online sales channels. Software integration options 

are now readily available from multiple vendors for online "shopping carts." 

And because it is necessary to obtain immediate information from the 

purchaser regarding their residence in order to deliver the goods, it is possible 

for the software to immediately calculate and inform the consumer of the 

applicable sales tax before completing the transaction, and the tax can be 

easily collected at the time of the sale. Indeed, the industry that provides these 

integration options is robust and growing, which will make such software even 

easier and less expensive to obtain in the near future. Moreover, many sellers 

already have such software to address sales to states in which they do have a 

physical presence. 
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47. This development is further supported by the Streamlined Sales 

and Use Tax Agreement, which has been enacted by more than twenty states 

(including South Dakota} in the wake of Quill. Any seller lacking a physical 

presence in the State who intends to comply with the obligations set forth in 

the Act can register to collect sales taxes through the voluntary Streamlined 

system. That system, in turri, prov.ides sellers the option to use sales tax 

administration software from Certified Software Providers (CSPs), With the cost 

of such software borne by the states. Sellers may choose from seven different 

CSPs, and the CSP will file the tax returns and remit applicable taxes for 

sellers that use it. Sellers using a CSP are also immune from audit liability for 

the sales they process through that software. The Streamlined system also 

reduces sales tax administration cost and expense through: 

a. uniform definitions of products and services across all Member 

states; 

b. freely available tax rate and tax boundary databases; 

c. single, state level tax administration; 

d. uniform audit procedures (for sellers that choose not to use a CSP); 

e. simplified tax rate structures; 

f. uniform administration of sales tax expenses; and, 

g. uniform rules for sourcing sales. 

Accordingly, a taxpayer can comply with the obligations of the Act using 

the Streamlined system at little to no personal cost (apart from actually 

remitting the taxes collected from consumers), and with little to no concern 

Page 16of20 

Filed: 4/28/2016 3:50:12 PM CST Hughes County, South Dakota 32CIV16-000092 

Case 3:16-cv-03019-RAL   Document 1-1   Filed 05/25/16   Page 20 of 40 PageID #: 25



regarding audits or errors in compliance. Moreover, many of the above benefits 

are available even to sellers who do not elect to participate in the Stre&mlined 

system as a whole, further easing the burden of compliance .on all out-of-state 

:retailers. 

48. The Legislature also found that Bellas Hess and Quill distort the 

local retail market, causing unfairness to brick-and-mortar retmlers generally, 

and to smaller, locally owned businesses in particular. Out~of-"state retailers 

benefit from local infrastructure i;,vithout paying their fair shate of taxes. See 

S.B. 106 § 8(5). And they also "actively market sales as tax free or no sales tax 

transactions" even though "a use tax is owed" by the consumer. Id.§ 8(3). As 

a result, local retailers are unable to compete fairly with online retailers, which 

is likely to cause even further harm to the State by harming the local 

businesses that employ local residents and make up the bulk of the State's tax 

base. See id. § 8(4) ("The structural advantages of remote sellers, including the 

absence of point-of-sale tax collection, along with the general growth of online 

retail, make clear that further erosion of this state's sales tax base is likely in 

the near future."). 

49. Well-documented economic effects support the Legislature's 

judgment. Expert economists, including researchers associated with both 

sides of the political spectrum, agree that the special exemption from sales 

taxation created by Quill causes serious harm to state economies (and the 

national economy) by distorting the operation of the free market. See, e.g., 

Austan Goolsbee, Jn a World Without Borders: The Impact of Taxes on Internet 
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Commerce, 115 Q.J. Econ. 561 (2000}; Arthur B. Laffler and Donna Arduin, 

Pro-Growth Tax Reform and E-Faimess, 

http:/ /standwithrn.runstreet.cotn/ArtLafferStudy.pdf. 

50. Finally, the Legislature made dear that it wanted to accommodate 

the difficu1ties that might be caused to out,.of-state retailers by its effort to 

respond to Justice Kennedy's invitation to bring an action allowing the United 

States Supreme Court to reconsider Quill. It thus created a specific cause of 

action with unique protections for taxpayers, allowing the State to seek a 

declaratory judgment in circuit court, with a direct appeal to the South Dakota 

Supreme Court, both of which must be resolved as expeditiously as possible. 

See S.B. 106 §§ 2, 4; see also id.§§ 8(8)-(9) (finding that "[e]xpeditious review is 

necessary and appropriate," and that the Act is intended to "permit[) the most 

expeditious possible review of the constitutionality of this law''}. That action 

obviates the need for an audit and any effort to obtain retroactive tax liability 

from any out-of-state seller who does net wish to comply with the Act on a 

voluntary basis. As the Legislature stated: 

Expeditious review is necessary and appropriate because, while it 
may be reasonable notwithstanding this Jaw for remote sellers to 
continue to refuse to collect the sales tax in light of existing federal 
constitutional doctrine, any such refusal causes imminent harm to 
this state. 

At the same time, the Legislature recognizes that the enactment of 
this law places remote sellers in a complicated position, precisely 
because existing constitutional doctrine calls this law into 
question. Accordingly, the Legislature intends to clarify that the 
obligations created by this law would be appropriately stayed by 
the courts until the constitution8.lity of this law has been clearly 
established by a binding judgment, including, for example, a 
decision from the Supreme Court of the United States abrogating 
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its existing doctrine, or a final judgment applicable to a particular 
taxpayer. 

S.B. 106 § 8 (9)-(10). 

51. This declaratory judgment action thus represents '!the intent of the 

Legislature to apply South Dakota's sales and use tax obligations to the limit of 

federal and state constitutional doctrines, and to thereby clarify that South 

Dakota law permits the state to immediately argue in any litigation that such 

constitutional doctrine should be changed to permit the collection obligation~ 

of this Act." S.B. 106 § 8 (11). Like the LegisJature, the State recognize·s that a 

change in federal constitutional doctrine will be necessary for the State to 

prevail in this case. Nonetheless, the effect of the declaration that the State 

seeks in this action will be to immediately require the collection and remittance 

of taxes from these Defendants under the Act -- a collection which, absent such 

a declaration, the State is presently unable to enforce. There is accordingly an 

immediate controversy over whether existing federaJ constitutional doctrine 

shoµld invalidate the Act or not, which this Court can and should adjudicate in 

the first instance by declaratory judgment. 

PRAYER FOR RELIEF 

WH~REFORE, the State hereby prays for relief as follows: 

(1) That the Court declare that the requirements of section 1 of the Act 

are valid and applicable with respect to the defendants. 

(2) That the Court immediately enter an order enjoining the 

enforcement of the Act during the pendency of this action --

reflecting on the record the automatic effect of Section 3 of the Act 
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-- and dissolve s~ch injunction upon the entry of a declaratory 

judgment in favor of the State. (A separate motion for an 

appmpriate order of this form has been conterpporaneously filed)~ 

(3) That the Court enter an injunction requiring the defendants to 

register for a license to collect and remit the sales tax. 

(4) That the Court grant such other relief as it deems just and proper 

in this matter. 

Dated this 28th day of April, 2016_ 

Is [ Richard M. Williams 
Richard M. Williams 
Deputy Attorney General 
Offjce of the Attorney General 
1302 East Highway 14, Suite 1 
Pierre, South Dakota 57501-8501 
Telephone: (605) 773-3215 
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OFFICE OF THE SECRETARY OF STATli 

Department of State 

· . United States of America, D 
D 

State of South Dakota D 
Secretary's Office 

This is to eertify that the attached instrument of writing is a true, correct and 
examined copy of Senate Bill 0106 in our office as filed March 22, 2016; 

IN TESTIMONY WHEREOF, i ... 
have hereunto s~t w.y hand and 
caused to be affixed the .Great Seal 
of the state of South Dakota at the 
city of Pierre; the capit:ltl, this -day 
April 18, 2016. 

Shantel Krebs 
Secretary of State 
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OFFICE OF THE SECRETARY OF STATE 

United States of America, 

State of South Dakota 

Department of State 

l SECRETARY'S OFFICE 

This is to certify that the attached instrument of writing is a true, cmTect 

and examined copy of SB 0.106 duly passed in the Legislature of the State 
of South Dakota, as an Emergency Act, and has been carefully compared 
with the original now on file in this office and found correct. 

lN TESTIMONY WHEREOF, I have 
hereunto set my hand and caused to be 
affixed the Great Seal of the State of South 
Dakota at th~ City of Pierre, the Capita], on 
March ~-4'· 2016. 

(-···., ,-.!/ . I ,.· . 

)'/"fr .. · ; k/ ~' 
~,~::;.> II~(.../ ' /lf!,~ 

Shakel Krebs, Sec::etal)i--oi State 
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AN ACT 

ENTITLED, An Act to prQvide- for the coHection of sales tax.es from certain remote sellers, to 

establish certain Legislative findings, and to declare an emergency. 

BE IT ENACTED BY THE LEGISLATURE OF TilE STATE OF SOUTH DAKOTA: 

Section I. That the code be amended by adding a NEW SECTION to read: 

Notwithstanding any other provision of law, any seller selling tangible personal property, 

products transferred eleetronically, or services for delivery into South.DaReta. who does ·net have 

aphysi~l presence in the state, is subject to chapters l 0-45 and 10-52, shall remit the sales tax and 

shall follow all applicable procedures and requirements oflaw as if the seller had a physical presence 

in the state, provided the seller meets either of the following criteria in the previous calendar year 

or the current calendar year: 

(l) The seller's gross revenue from the sale of tangible personal property, any product 

transferred electronically, or services delivered into Sooth Dakota exceeds one hundred 

thousand dollars; or 

. (2) The seller sold tangible personal property, any product transferred electronically, or 

services for delivery into South Dakota in two hundred or more separate transactions, 

Section 2. That the code be amended by adding a NEW SECTION to read: 

NotwithStanding any other provision oflaw, and whether or not the state initiates an· audit or 

other tax collection procedure, the state may bring a declaratory judginent action under chapter 21-24 

in any circuit court against any person the state believes meets the criteria of section 1 of this Act to 

establish that the obligation to remit sales tax is applicable and valid under state and federal law. The 

circuit court shall act on this declaratory judgment action as expeditiously as possible and this action 

sha11 proceed with priority over any other action presenting the same question in any other venue. 

In this action, the court shall presume that the matter may be fully resolved tlU'ough a tnot1on to 
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ciisrniss or a motion for summary judgment. However~ if these motions do not-resolve the action, 

any discovery allowed by the court may not exceed. the provisions of subdivisions 15-{)-73(~) and 

(4). 

The provisions of§ 10..,59-34, along with any other provisions authorizing attomey1sfees, qo not 

apply to any action brought pursuant to this Act or any appeal from :any action brought pursuant tQ 

this Act. 

Section 3. That the code be amended by aqding a NEW SECTION to read: 

The filing of the declaratory judgment action .established in this Act by the state operates as an 

injunction during the pendem:y of the action, applicable to each state entity, prohibiting any state 

entity from enforcing the obligation in section I of 1his Act against any taxpayer who does not 

affirmatively consent. or cithe1wise remit the sales tax on a vol.µntary basis. The injunction do~. not 

apply if there is a previousjud_gment from a courte.~tablishing the validity of the obligation in section 

J of this Act with respect to the particular taxpayer. 

Section 4. That the code be amended by adding a NEW SECTION to read: 

Any appeaJ from the decision with respect to the cause of action established by this Act may only 

be made to the state Supreme Court. The appeal shall be heard as expeditiously as possible. 

Section 5. That the code be amended by adding a NEW SECTION to read: 

No obligation to remit the sales tax required by this Act may be applied retroactively. 

Section 6. That the code be amended by adding a t-.i'EW SECTION to read: 

If an injunction provided by this Act is lifted or dissolved, in general or with respect to a specific 

taxpayer, the state shall assess and apply the obligatfon established in section 1 of this Act from that 

date forward with respect to any taxpayer covered by the injunction. 

Section 7. That the code be amended by adding a NEW SECTION to read: 

A taxpayer complying with this Act, voluntarily or o tbe1wise, may only seek a recovery oflaxes, 
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penalties, or interest by following. the recovery procedures established pursuant to chapter I 0-59. 

However, nQ claim may be granted on the basis that the taxpayer lacked a peysical presence in the 

state and complied with this Act voluntarily while covered by the injunction provided in section 3 

ofthisAct. 

Nothing in this Act limits the ability of any taxpayer to obtain a refund for any other reason, 

including a. mistake offact or mathematical miscalcu~tion of the appJica~le tax. 

No seller who r.emits sales tax voluntarily or otherwise under thisAct is liable to a pilrchaser who 

claims that the sales tax has been over-collected because a provision ofthis Act is later deemed 

unlawful. 

Nothing in this Act .affects the obligation of any purchaser from. this state to temil use tax as to 

any applicable transaction in which the seller does not collect and remit or remit an offsetting sales 

tax. 

Section 8. That the code be amended by adding a NEW SECTION to read: 

The Legislature finds that: 

(1) The inability to effectively collect the sales or use tax from remote sellers who deliver 

tangible personal property, pr:oducts transferred electronically, or ~ervices directly into 

South Dakotais ser,iously eroding the sales tax base of this state, causing revenue losses 

and imminent hann to this state through the loss ofcritical funcling for state and local 

services; 

{2) The harm from the loss of revenue is especially serious in South Dakota because the state 

has no income tax, and sales and use tax revenues are essential in funding state and local 

services; 

(3) Despite the fact that a use tax is owed on tangible personal property, any product 

transferred electronically, or services delivered for use in this state, many remote sellers 
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actively market !>ales a,s. tax free or no sa1~ tax ti;ansactions; 

( 4) The structural advantages of remote sellers, includi11g the absence of point-of-sale tax 

collection, aloJ;J.gwith the general growth .of online retail, make clear that furfuer .erosion 

of this state's sales tax base is likely in the near future; 

(5) RemQte sellers who make a substantial number of deliveries into or have large gross 

revenues from South Dakota benefit extensively from this state's market, including the 

economy .generally, as well as state infrastructure; 

(6) In contrast with the expanding harms caused to the state from this exemption of sales tax 

collection duties for remote sellers, the costs of that collection have fallen. Given modem 

computing and software options, it__is neither unusually difficult nor burdensome for 

remote sellers to coliect ~d r_emit-~l~ taxes associated with sales into South Dakota; 

(7) As Justice KeilI)edy recently recognized in his concum:nce in Direct Marketing 

Association -v. Brohl, the Supreme Court of the United States should reconsider its 

doctrine that prevents states fromrequiring remote sellers to coJlect sales tax, and as the 

foregoing findings make clear, this argument has grown stronger, and the cause more 

urgent, with time; 

(8) Given the urgent need for the Supreme Court of the United States to reconsider this 

doctrine, it:is necessary for tllis state to pass this law clarifying its immediate intent to 

require collection of sales taxes by remote sellers, and permitting the most expeditious 

possible review of the constitutionality of this law; 

(9) Expeditious review is necessary and appropriate because, while it may be reasonable 

notwithstanding this Jaw for remote sellers to continue to refuse to collect the sales tax 

in light of existing federal constimtional doctrine, any such refusal causes imminent harm 

to this state; 
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(10) At the same time, the Legislature reco~ that the enactment ofthis Jaw places remote 

sellers in a complicated position, precisely because-existing cQnstitutional doctrine calls 

this law into qi;testion. Accordingly, the Legisla~ intends to clarify that the obligations 

created by this law would be appropriately stayed by the courts until the constitutionality 

of this law has been clearly estaQlished by a binding judgment. i®luding, for ex;nnpie, 

a decision from the Supreme Court of the United States abrogat~g its existing doctrine~ 

or a fmal judgment applicable to a particular taxpayer; and 

( l l) It is the intent of the Legislature to apply South Dakota's sales and use tax obligations to 

the limit of federal and state constitutional doctrines, and to thereby clarify that South 

Dakota law permits the state to immediately argue in any litigation that such ~onstitutional 

doctrine should be·changed to permit the collection obligations of this Act. 

Section 9. Whereas •. this Act is necessary for the support of the state goverrunent and its existiJ1g 

public institutions, an emergency is hereby declared to exist. This Act shall be in full force and effect 

on the first day of the first month that is at least fifteen calendar days from the date this Act is signed 

by the Governor. 
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An Act to provide for tqe collection of sales t&Xes from certain remote selliers, to establish certain 
Legislative findings, and to declare an emergency. 

I certify that the attached Act 
originated in the 

SENA TE as Bill No. I 06 

~(l>!t~ 
S~tary Qf the Senate 

~0~ 
Speaker of the House 

Attest: 

Senate Bill No. __lQ§__ 
File No_ 
Chapter No ___ _ 

The attached Act is.herebv azrved this 22 n ..J. day.of 
-"! v:cJ"l , A.D., 20 J_!;> 

_STA TE OF SOUTH DAKOTA, 

Office of the Secretary of State 

By _____ _ 

SS. 

Asst. Secretary of State 

Filed: 4/28/2016 3:50:12 PM CST Hughes County, South Dakota 32CIV16-000092 

Case 3:16-cv-03019-RAL   Document 1-1   Filed 05/25/16   Page 32 of 40 PageID #: 37



M~rch 25, 2016 

t-iarry Amsden 
Newegg Inc 
17 $0 Rowland St 
City of Industry CA 91748 

NOTICE 

Re: lrnport~mt Changes to South Dakota Tax Laws for Remote Sellers 

Dear Harty Amsden: 

445 east Clpitol Avenue 
Pierre. South Dakota 57501~3185 

Phone:605-T73-33l l 

We are writing to bring your attention to recent changes in South Dakota law that may require you to begin 
remitting sales tax on transactions in which tangible personal property, products transferred electronically, or 
$ervices are delivered into South Dakota. Our estimates indicate that your business meets the annual statutory 
thresholds that wm cipply to remote .sellers. This notice explains the applicable legal changes and steps that you 
should take to begin romplyfng with your South Dakota sales tax obligation, as well as the possible 
consequences that may follow from non-compliance. 

Backsiround · 

On March 22. 2016. Governor Dennis Daugaard signed Into law Senate 13ill 106, entitled "An Act to providefor 
the collection of sales taxes from certain remote sellers" ("the Act"). enclosed. The Act becomes effective on May 
1, 2016, and may apply to your business from May 1, 2016, forward. 

The Act provi~es that any seller selling tangible personal property, products transferred electronieally, or services 
for delivery into South Dal<ota must comply with all applicable South Oakcta 1.aws and procedures ll3garding the 
sales tax "as if the seller had a physical presence within the state.· This requirement appNes only to retailers who 
meet certain statutory thresholds. In particular. this obligation applies only if, in the previous calendar year, or 
sp far in tho current calendar year: 

1. your gross revenue from sales Into South Dakota exceeded $100,000; or 

2. you made sales for delivery into south Dakota in two hundred or more separate transactions. 

Applicabllltv to You 

Our estimates indicate that your business likely exceeds either or t>oth of these thresholds. If so, you will be 
obligated to begin remitting sales tax to South Dakota. If you do not meet either of these thresholds notify us 
immediately to avoid any confusion or possible legal action against you. 

Our records indica1e that you currently do not have a South Dakota sales tax license. In order to collect sales tax 
from consumers and/or remit it to the Swte. you must register for a sales lax license. The State has endeavored 
lo substantially simplify sales tax compliance for retailers by adopting the Streamlined Sales and Use Tcix 
system. You can register ior a South Dakota tax license at http://sd.gov/taxapp or through the Streamhned 
system at htlp:/Jwww.streamlinedsalestax.org. 

llllp:lldor.sd.J>,nvl 
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If you intend to oompJy With your obligations under the Act, you should rt:?gister by AprD 25, 2016, thereby 
committing to remit$ales t{!X. if by that date·yoo have neither (1) fegist¢red nor (2) l'iOtified u~ In writing that you 
are not w~je~ to ttie Act becav~ you do ·nQt. meet the tllre$hol9s ~bove, fhe State will ~1>Ume you do not intend 
to comply with the Act ThiS may result in the Slat~ initiating a legal action against you pursuantto Section 2 of 
the Act. That section allows the State to address your intent not lo comply before asse$&ing any taxes against ·. 
you by asking a court to deClare that the Act is applicable and v~id as applied to you. Because the State may file 
this declaratory judgement ~ctiOn without undertaking an audit or any other administr<itive process. It is important 
that you notlfy us lmmediatety if you Intend tq coroply with the Act or you do not meet the statutor'y thresholds. 

Written notification that you are not subject to this Act must be received by Kathy Smith no later than April 25, 
2016. You may submit your written statement by email to KatlJv sro;th@state.sd.us or by regular mail to: 

State of South Dakota 
Attn: Kathy Smith 
445 E Capitol Ave 
Pierre SD 57501 

Pursuant to the Act, the action described above will not result in any fees, penalties. or retroactive tax liability 
against you. Instead, if an action is initiated and a dectaratory judgment is.entered against you, you will be 
required to begin remitting the sales tax immediately from that point forward. 

Additional information is availallle on our website at http//dor.sd.govl. 

If you have questions or need further assistance, you can contact Kathy Smith at 605-773-3311. 

Sincerely, 

Andy Gerlach. Secretary 
Sot.1tll Dakota Department of Revenue 

Enclosure 
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March 25, 2016 

Rpbert Hug~es 
Overstoek.com Inc 
6350 South 3000 East #100 
Salt Lake City UT 84121 

NOTICE 

Re: Important Changes to South Dakota Tax Laws for Remote Seiiers 

Dear Robert Hughes: 

445 F.llllt Cnpltol Avenue 
Picrrc.Saulh Dt\kota 57501-3185 

Phoncr.605-773-331l 

We are writing to bring your attention to recent changes in South D<ikota law that may require you to beg!n 
remitting sales tax on transactions in which tangible personal property, products transferred electronically, or 
services are delivered into South Dakota. Our estimates indicate that your business meets the annual statutory 
thresholds that will apply to remote sellers. Thit; notice explains the applicable legal charx,Jes and steps that you 
should take tQ begin complying with your South Da)<ota sales tax obligation, as well as the possible 
consequences that may follow from non-compliance. 

Background 

On March 22, 2016, Governor Dennis Daugaard signed into law Senate Bill 106, entitled ·An Act .to provide for 
the collection of sales taxes from certain remote sellers· ("the Act"), enclosed. The Act becomes effective on May 
1, 2016, and may apply to your J;iusiness from May 1, 2016, forward. 

The Act provides that any seller selling tangible personal property, products transferred electronically, or services 
for delivery .into South Dakota must comply with all applicable South O!!!l<Ota Jaws and procedures regarding the 
sales tax "asifthe seller had a physical presence within the state." This requiremen1 applies only to retailers who 
meet certain statutory thresholds. In particular, this obligation applies only if, in the previous calendar year, or 
so far in the current calendar year: 

1. your gross revenue from sales into South Dakota exceeded $100,000; or 

2. you made sales for delivery into South Dakota in two hundred or more Sep3rete trans;;letiom;. 

Applicability to You 

Our estimetes indicate that your business likely exceeds either or both of these thresholds. If so. you will be 
obligated to begin remitting sales tax to South Dakota. If you do not meet either of these thresholds notify us 
immediately to avoid any confusion or possible legal action against you. 

Our records incllcate that you currently do not have a South Dakota sales tax license. In order to collect sales tax 
from consumers and/or remit it to the State, you must register for a sales tax license. The State has endeavored 
to substantially simplify sales lax compliMce for retailers by adopting the Streamlined Sales and Use Tax 
system. You can register for a South Dakota t<ix license at http:l/sd.gov/taxapp or thfough the Streamlined 
system at t1ttp:/lwww.streamlinedsalestax.org. 
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If you intend to comply with your obligations under the Act, you should ragl~ter by April 25, 2016. thereby 
commlttlng to remit sales tel(. If by that 11~e yoµ have neither (1) 1'!l9istered nqr {2) nQtified us irfwri1ing that you 
are not subject to the Act because you ffo notmf)efthe threshold$ above; the state will assum~ you do not intend 
to comply with the Act. This may result in the State initiating a legal action against you pursuant to Sectit>n 2 of 
the Act That section aUow$ the State to address Your intent not to comply befora fissessing any taxes against 
·you by asking a court to declare that the Act is appficabfe and valittas applied to you. Because the State may file 
Ulis declaratory juci!Jement action without undertaking an aud~ or any <;Jther administrative process, it is important 
that you notify us immediiltely if you intend to comply with the Act or you do not meet the statutory thresholds. 

Written notification that you are not subject to this Act must be received by Kathy Smith no later than April 25. 
2016. You may submit your Written statement by email to Kathy.smith@stata.sd.us or by regular mail to'. 

State of South Dakota 
Attn: Kathy Smith 
445 E Capitol Ave 
Pierre SD 57501 

Pursuant to the Act, the action described above will not result in any fees, penalties, or retroactive tax liability 
against you. Instead, if an action is initiated and a declaratory judgment is entered against you, you will be 
required to begin remitting the :>ales. tax immediately from that point torward. 

Additional information is available on our website a! http//dor.sd.gov/. 

If you have questions or need further assistance, you ctin con~(;t J<;:ithy $mith at 605:-773-3311. 

Sincerely, 

Andy Gerlach, Secretary 
South Dakota Department of Revenue 

Enclosure 
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Marph25, 2016 

Lawrance Reinhold 
Systemax Inc 
11 Harbor Park. Or 
Portwashingtcm NY 11oso 

NOTICE 

Re: Important Changes to South Dakota Tax Laws for Remote Seiters 

Dear Lawrence Reinhold: 

44S Eai:t Capitol Avenue 
Picm:. !)outh titikota ~7$01-318S 

i>honc: 6ijfi.773-3Jll 

We are writing to bring your attention to recent changes in South Dakota law that may requir~ you to begin 
remitting sales tax on transactions in which tangible personal property. products transferred electronically, or 
services ar:e delivered into South Dakota. Our estimates indicate that yciur business meets the annual statutory 
thresholds that will apply to remote sellers. This notice explains the applicable legal changes and steps that you 
should take to begin complying with your South Dakota sates tax obligation, as well as the poss.ible 
consequences that may follow from non-compliance. 

Background 

On March 22, 2016. Governor Denni$ oaugaard signed into law Senate Bill 106, entitled "An Act to provide for 
the collection Of sales taxes from certain remote selle(s" ("the Act"), enclo$ed. The Act becomes effective on M<iy 
1, 201~, and may apply to your pusiness from May 1. 2016, forward. 

The Act provides that any sellerselling tangible personal property, products transferred electronically, or services 
for delivery into> South Dakota must comply with all applicable South Dakota laws and procedures ~egarding the 
sales tax ·as if the seller had a phy~ical pre5ence within the state.· This requirement applies only to retaners who 
meet certain statutory thresholds. In particvlar, this obligation applies only if, in the previous calendar year, or 
so far in th& current calendar year: 

1. your gross revenue from safes into South Dakota exceeded $100,000; or 

2. y.ou made sales for delivery into South Dakota in two hundred or more separate transactions. 

Applicabilitv to You 

Our estimates indicate that your business likely exceeds either or both of these thresholds. If so, you will be 
obligated to begin remitting sales tax to South Dakota. If you do not meet either of these thresholds notify us 
immeoiately to avoid any confusion or possible legal action against you. 

Our records indicate that you currently do not have a South Dakota sales tax license. In order to collect sales tax 
from consumers and/or remit it to the State, you must register for a sales tax license. The State has endeavored 
to substantially simpfify sales tax compliance for retailers by adopting the Streamlined Sales and Use Tax 
system. You qJn register for a South Dakota tax license at htt[;i:llsd.qov/taz;apQ or through the Streamlined 
system at h!tP:/Jwww.streamlinedsalestax orq. 

hrtp:lldnr.sd.gnvl 

Filed: 4/28/2016 3:50:12 PM CST Hughes County, South Dakota 32CIV16-000092 

Case 3:16-cv-03019-RAL   Document 1-1   Filed 05/25/16   Page 37 of 40 PageID #: 42



If you intend to comply with your obligations under the.Act; you s~fd register by April 25, 2016, thereby 
committing to remit sales tax. If by that date yo1-1 .have neither (1) t~~tered nor(2) no~ffed us In writing th~fyou 
are not subject to the Act ~a.you do not m~t the thresholds above, tile State will assume you do not intend 
to comply With the Act ThiS may rl:!Sult in the State inltlating a leg~I action t;1gaiflst yo\J pursuant to Section 2 of 
the Act. That section allows the State lo address your intent notto comply before assessing any taxes.against 
you by asking a court to declare that the Actis 21pplicable and valid as appfled tt> you. Beeause the State may me 
this declaratory judgement action without undertaking an audit ()r any other admiliistreti)le procesio, it is important 
that you notify us immediately if you intend to comply with the Act or you do not meet the statutory thresholds. 

Written notification th&t you. are not subject to this Act must be received by Kathy Smith no later than April 25. 
2016. You may submit your written statement by email to Kathy.smjth@slate.sd.us or by regular mail lo: 

State of South Dakota 
Attn: Kathy Smith 
445 E Capitol Ave 
Pierre SD 5750·1 

Pursuant to the Act. the action di:scribed above will not result in any fees, penalties, or retroactive tax liability 
against you. Instead, if an action is initiated end a declaratory judgmentls entered against you. you will be 
required to begin remitting !he sales tax immediately from H\Qt point forward. 

Additional information is available on our website at http//dor.sd .govt. 

It you have questions or need further assistance, you can contact Kathy Smith at 605-773-3311. 

Sincerely, 

Andy Gerlach. Secretary 
South Dakota Department of Revenue 

Enclosure 
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Rv~a-..·u~ 

March 25, 2916 

Michael Flef$her 
WayrairLLC 

177 Huntington Ave #6000 
0oston MA 02115 

NOTICE 

Re: Important Changes to South Dakota Tax Laws tor Remote Sellers 

Dear Michael fleisher: 

44513;t~ Ci!pi10J Aven\!e 
Piciw. &1u1h Dakotr ~7501~3I85 

Phone: 6{)5-773-3311 

We are writin9 to bring your attention to recent changes in South Dakota law that may require you to begin 
remitting sales tax on transactions in which tangible personal property, products transferred electronically, or 
~rvices are delivered into South Dakota. Our estimates indicate that your business meets the annual statutory 
thresholds too.twill apply to remote sellers. This notice explains the applicable legal changes and steps that you 
should take to begin complying with your South Dakota sales tax obligation, as well as the possiple 
consequences that may follow from non-compliance. 

Background 

On March 22; 2016, Governor Dennis Daugaard signed into law Senate Bill 106. entitled· An Act to provide for 
the collection of sates taxes from certain remote sellers· ("the Ai::t'}, enclosed. The Act becomes effective on May 
1, 2016, and may apply to your business from May 1, 2016. forw<1rd. 

The Act prQ\iides 1hatany saner selling tangible personal property, prodl)cts transferred electronically, or services 
for delivpry into South DC;lkota must comply with an appUcable South Dakota laws and procedures regarding the 
sales tax •as ifthe seller had a physical presence within the state.• This requirement applies o.nly to retailers who 
meet certain statutory thresholds. ln particular, this obligation appUes only if, in the previous calendar year, e>r 
so far in the current calendar year 

1. your gross revenue from sales Into South Dakota exceeded $100,00D; or 

2. you made sales tor delivery into South Dakota in two hundred or mor1;1 separate transactions. 

A.r;iplic~billtv to You 

Our estimates indicate that your business likely exceeds either or both of these thresholds. If so, you will be 
obligated to begin remitting sales tax to South Dakota. If you do not meet either of these thresholds notify us 
immediately to avoid any confusion or possible legal action against you. 

Our records indicate that you currently do not have a South Dakota sales tax license. In order to collect sales tax 
from consumers and/or remit it to the State, you mllst register for a sales tax license. The State has endeavored 
to substantially simplify sales tax compliance for retailers by adopting the Streamlined S~des and Use Tax 
system. You can register for a South Dakota tax license at http:llsd.gov/taxap~ or through the Streamlined 
system at http:/lwww.streamlinedsale§tax.org. · 

Ji I tp:/(dor.sd. r.ml 
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J1 you lnt¢nd to comply w.it~ your ®ligations under the Aef. you should register by April 25, -2016, thereby 
~Pmrnltting to ~mitsal~ UD(~ If by~ date ypu !lave neither (1) reg~ered nor{2}notlfied us in writing that you 
~not subject to the Actbec&,USft you do not meet the thresholds atx>ve. the 0State wlll a!PSOrrie y® do not Intend 
to comply with the Act This may result in the State initiating a legal action against you pursuant to Section 2 of 
the Act. That section allows the State to address your intent not to -comply before assessing any taxes against 
you by asking a court to declare that the Act iS applicable and valid as applied tc> you. aecause the State may file 
this (!eclaratory Judgement action without µndertaklng an audit or any other admini$ttative process; it is important 
ttiat you notify vs irnmediatety .;f you intend to comply With the Act or you do not meet the statutory thresholds. 

Written notification that you are not subject to this Act must be received by Kathy Smith no later than April 25, 
2016. You may submit your written statement by email to Kathv.smith@state.sd. us or by regular mail to: 

State of South Dakota 
Attn: Kathy Smith 
445 E Capitol Ave 
Pierre SD 67501 

Pursuant to the Act. the action described above will not result in any fees, penalties, or retroactive-tax fiability 
against you. Instead, if an action is initiated and a declaratoJY judgment is entered against you, you will be 
required to begin remitting the sales tax immediately from that point foiward. 

Additional information is available on our website at http//dor.sd.gov/. 

If you have questions or need further assistance; you can contact Kathy Smith at 605-773-3311. 

Sincerely, 

Andy Gerlach, Secretary 
South Dakota Department of Revenue 

Enclosure 
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EXHIBIT 

I 

. CT Corporation Service of Process 
Transmittal 
05/02/2016 
CT Log Number 529090579 

TO: Mark Griffin, General Counsel 
Overstock.com, Inc 
6350 South 3000 East 
Salt Lake City, UT 84121 

RE: Process Served In Delaware 

FOR: Overstock.com, Inc. (Domestic State: DE) 

ENCLOSED ARE COPIES OF LEGAL PROCESS RECEIVED BY THE STATUTORY AGENT OF THE ABOVE COMPANY AS FOLLOWS: 

TITLE OF ACTION: 

DOCOMENT(S) SERVED: 

COURTIAGENCY: 

NATURE OF ACTION: 

ON WHOM PROCESS WAS SERVED: 

DATE AND HOUR OF SERVICE: 

.JURISDICTION SERVED: 

APPEARANCE OR ANSWER DUE: 

ATTORNEY(S) I SENDER(S): 

ACTION ITEMS: 

SIGNED: 
ADDRESS: 

STATE OF SOUTH DAKOTA, Pltf. vs. WAYFAIR INC, et at., Dfts. //To: OVERSTOCK.COM 
INC 

Summons, Complaint, Appendix(s), Attachment, Act, Notice(s) 

Hughes County· Sixth Judicial Circuit Court, SD 
Case# 32CIV1692 

This declaratory judgment action thus represents "the intent of the Legislature to 
apply South Dakota·s sales and use tax obligations to the limit of federal and state 
constitutional doctrines and to thereby clarify that South Dakota law permits the 
state to immediately argue in any litigation that such constitutional doctrine should 
be changed to permit the collection obligations of this Ac 

The Corporation Trust Company, Wilmington, DE 

By Process Server on 05/0212016 at 14:00 

Delaware 

Within 30 days after the service of this Summons and Complaint upon you, exclusive 
to the date of service 

Richard M. Williams 
Office of the Attorney General 
1302 East Highway 14, Suite 1 
Pierre, SD 57501·8501 
605-n3-321 s 

SOP Papers with Transmittal, via Fed Ex 2 Day , 782970393201 

Image SOP 

Email Notification, Mark Griffin mgriffin@overstock.com 

Email Notification, Eddie Christensen echristensen@overstock.com 

Email Notification, Glen Nickle gnickle@overstock.com 

Email Notification, Krysta Pecharich kpecharich@overstock.com 

The Corporation Trust Company 
1209 N Orange St 

Page 1 of 2 I RT 

Information displ•yed on this transrmttal is for CT 
Corpo<ation·s record keeping purposes only and is provided to 
the recipient for quick reference. Thi!. information does not 
constitute a legal opinion as. to the nature of actior.. the 
amount of dam~ges, the answer date, or any information 
contained in the documents themselves. Recipient is 
responsible for interpreting said documents and for taking 
appropriate action. 5ignatures on certified mail receipt> 
confirm receipt of package only. not contents. 
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. CT Corporation 

TO: 

RE: 

FOR: 

Mark Griffin, General Counsel 
Overstock.com, Inc 
6350 South 3000 East 
Salt lake City, UT 84121 

Process Served in Delaware 

Overstock.com, Inc. (Domestic State: DE) 

TELEPHONE: 
Wilmington, DE 19801-1120 
302-658-7581 

DOCKET HISTORY: 

DOCUMENT($) SERVED! 

Summons, Complaint 

DATE AND HOUR OF SERVICE! 

By Process Server on 04/29/2016 at 
13:45 

Service of Process 
Transmittal 
05/02/2016 
CT Log Number 529090579 

TO: 

Mark Griffin, General Counsel 529085359 
Overstock.com, Inc 

Page2of 2 /RT 

Information displayed on this transmittal is for CT 
Corporation's record keeping purposes only and is provided to 
the recipient for quick reference. This information doe> not 
constitute a legal opinion as to the nature of action, the 
amount of damages, the answer date, or any information 
contained in the document< them,..,lves. Recipient is 
responsible for interpreting said document< and for taking 
appropriate action. Signatures on certified mail receipts 
confirm receipt of package only, not contents. 
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STATE OF SOUTH DAKOTA IN CIRCUIT COURT 
: SS 

COUNTY OF HUQHES ) SIXTH JUDICIAL CIRCUIT 

STATE OF SOUTH DAKOTA, ~ 32 Civ. -16-92 
) . 

Plaintiff, } SUMMONS 
) 

v. } 
} 

WAYFAIRINC } 
4 Copley PL FL 7 ) 
Boston MA 02116-6504 } 

} 
SYSTEMAX INC ) 
11 Harbor Park Dr ) 
Port Washington NY 11050 ) ,___ ) 
OVERSTOCK.COM INC ) 
6350 S 3000 E ) 
Salt Lake City UT 84121-5952 ) 

) 
NEWEGG INC ) . 
16839 E.Gale Ave )-
City of Industry CA 91745 l 

) 
Defendants. ) 

GREETINGS FROM THE STATE OF SOUTH DAKOTA TO THE ABOVE-NAMED· 
DEFENDANTS; 

Corporation Service Co., 2711 Centerville Rd #400, Wilmington DE 19808 
Registered Agent for: Wayfair Inc. 

Corporation Service Co., 2711 Centerville Rd #400, Wilmington DE 19808 
Registered Agent for: Systemax Inc. 

The Corporation Trust Co., Corporation Trust Center, 1209 Orange St, 
Wilmington DE 19801 

Registered Agent for: Overstock.com, Inc .. 

Corporation Service Co., 2711 Centerville Rd #400, Wilmington DE 19808 
Registered Agent for: Newegg Inc. 

1 

Case 3:16-cv-03019-RAL   Document 1-2   Filed 05/25/16   Page 3 of 40 PageID #: 48



You are hereby summoned and required to serve upon the Attorney 

General, Plaintiff~ attorney, whose address is the Office of the Attorney 

General, 1302 East Highway 14, Suite 1-, Pierre, South Dakota 57501-8501, an 

Answer to the Complaint, which is herewith served upon you and filed on the 

28th Day of April, 2016, in the office of the clerk of the Circuit Court of the 

Sixth Judicial Circuit at Pierre in and for the County of Hughes, State of South 

Dakota, within thirty (30) days after th~ service of this Summons and 

Complaint upon you, exclusive to the date of service. If you fa:ll to file an 

Answer within thirty days of the· date of service upon you, judgment by default 

will be taken against you for the relief as prayed for in the Complaint. 

Dated this 29th day of April, 2016. 

I sf Richard M. Williams 
Richard M. Williams 
Deputy Attorney General 
Office of the Attorney Gene~ 
1302 East Highway 14, Suite 1 
Pierre, South Dakota 57501-8501 
Telephone: (605) 773-3215 

2 
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STATE OF SOUTH DAKOTA 

COUNTY OF HUGHES 

STATE OF SOUTH DAKOTA, 

Plaintiff, 

v. 

WAYFAIRINC 
4 Copley PL FL 7 
Boston MA 02116-6504 

SYSTEMAX INC 
11 Harbor Park Dr 
Port Washington NY 11050 

OVERSTOCK.COM INC 
6350 S 3000 E 
Salt Lake City UT 84121-~952 

NEWEGGINC 
16839 E Gale Ave· 
City oflndustry CA 91745 

Defendants. 

: SS 

) 

) 
l 
) 
) 
) 
) 
) 
) 
) 
} 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN CIRCUIT COURT 

SIXTH JUDICIAL CIRCUIT · 

32 Civ. 16-92 

COMPLAINT 

The State of South Dakota, by and through the Department of Revenue 

·(hereinafter the State), Plaintiff in the above-entitled matter, for its Complaint 

states and alleges as follows: 

SUMMARY· 

1. The State -- through this declaratory judgment action -- seeks. a 

determination that it may require Defendants to collect and remit state sales 

tax on sales of tangible personal property and services for delivery into South 

Dakota. The State acknowledges that a declaration in its favor will require 

abrogation of the United States Supreme Court's decision in Quill Corp. v. North 

i 
i 
I 

-1 
I 

I 
I 
I 
I 

i 
i 

I 
i 
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Dakota, 504 U.S. 298 (1992), and ultimately seeks a decision from the·United 

States Supreme Court to that eff~t in this case. 

REL~ANTLEGALBACKGROUND 

2. ·rn 1967, in Nat~onal Bellas Hess, Inc. v. Department of Revenue of 

ntinois, 386 U.S. 753 ( 1967), the Supreme Court of the United States held that 

the Due Process Clause and dormant Commerce Clause of the United States . 

Constitution both prohibit states fro:rµ requiring out-of-state mail-order 

retailers that lack ·any physical presence within a state to collect that state's 

·.sales· and/or use truces respecting sales·for delivery to in-state residents. 

3. Thereafter, the U.S. Supreme Court's jurisprudence regarding the 

"minimum contacts" sufficient to allow states to regulate conduct by non­

residents became far less restrictive. The U.S .. ·· Supreme Court's cases 

regarding the dormant Commerce Clause also changed their focus. 

Responding to these changes, in 1991, the North Dakota Supreme Court held 

that Bellas Hess was "an ·obsolescent precedent." State v. Quill Corp., 470 N.W. 

2d 203, 208 (N.D. 1991). 

4. The Supreme Court of th~ United States granted certiorari and 

reversed. In Quil~ 504 U.S. at 306-308, it agreed with the North Dakota 

Supreme Court that the Due Process Clause holding of Bellas Hess had been 

overtaken by subsequent precedent. But it further held that, despite the fact 

that "contemporary Commerce Clause jurisprudence might not dictate the 

same result were the issue to arise for the first time today," id. at 311, the 

"continuing value of a bright-line rule in this area and the doctrine and 

Page 2of20 
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principles of stare decisis," led it to "disagree with the North Dakota Supreme 

Court>s conclusion that the time has come to renounce the bright-line test 

·. of Bellas Hess." Id. at 317-18. Particularly because the Due Process Clause 

holding would for the first time perm.it Congress to "overrule" Bellas Hess itself, 

the Court would withhold its "hand, at least for now/' Id. at 318. 

5. The effeqt of Bellas Hess and Quill is to effectively immunize out-of­

state retailers lacking a physical presence within a state from having to remit 

any state sales or use truces. As further explained below, the effects of that 

immunity on the State treasury and its general retail markets have vastly 

multiplied because of the meteoric rise of Internet commerce. 

· 6. Nonetheless, in the 24 years since Quill was decided, Congress has 

failed to make good on the Supreme Court's invitation to address this issue 

through legislation at the federal level. .Bills are introduced and debated, but 

routinely fail to receive even ~ up-or-down vote because of committee leaders 

advancing esoteric interests or ·other well-understoOd "veto" points that make 

congres$ional inaction the strong default rule. Indeed, while many states 

{including South Dakota) reacted to Quill by creating a "Streamlined" system 

that would allow out-of-~tate retailers to easily comply with the rationalized 

sales and use tax laws of all those states at once, Congress has not taken the 

necessary· action to allow the Streamlined system to take effect. 

7. The absence of federal legislative progress on this issue reflects the 

effect of Bellas Hess and Quill on the federal Constitution's separation of 

powers. Absent Quill, Congress would of course retain the power "to regulate 

Page 3of20 · 
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Commerce ... -among the several States," U.S. -Const. Art. 1, sec. 8, cl. 3, 

including by exempting out-of-state retailers that lack physical presence within 

a s~te from any obligation to collect and remit a state's sales or use taxes. But 

the effort to obtain affirmative congressional action would fall on those retail~rs 
- . 

seelcin~ a special exemption from the states' ordinary powers of taxation, and 

the states would no longer be forced to seek Congress's permission to exercise 

their own sovereign a,uthority. If -- as is quite often the case-:-- ~ongress were 

to continue to do nothing in this area, the power to tax those conducting 

busines.s iri the state would remain "reserved to the States respectively," as the 

Constitution provides. U.S. Const. Amend. X. 

8. In a recent case, Justice Kennedy signaled that the United States 

Supreme. Court may be willing to once again consi~er w~ether "the ~e has 

come to renounce_the bright-line test of Bellas Hess." Quill, 504 U.S. at317-

18. In his concurrence in Direct Marketing Association v. Brohl, 135 S. Ct. 

1124, l134 (Kennedy J., concurring), Justice Kennedy urged that "(t}he legal 

system should find an appropriate case.for this Court to reexamine Quill and 

Bellas Hess." Id. at 1135. He noted that Quill was "now inflicting extreme 

harm and unfairness on the St;ates," in part because of the massive explosion 

in e-commerce. Id. at 1134-1135. ("This argument has grown stronger, and the 

cause more urgent, with time. When the Court decided Quill, mail-order sales 

in the United States totaled $180 billion. But in 1992, the Internet was jn its 

infancy. By 2008, e-commerce sales alone totaled $3.16 trillion per year in the 

United States."){citation omitted). 

Page 4of20 
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9. Indeed, Justice Kennedy specifically.urged that cases permitting 

reconsideration of Quill shoUld be.developed as quickly as possible, because 

the harm to state treastiries has become severe. "Given these changes ... it is 

unwise to delay any longer a reconsideration of the Court's holding in QuilL A 

case questionable. even when decided, _Quill now harms States to a degree far 

greater than could have been anticipated earlier." Id. at .1135. 

10. The State.has taken up Justice Kenn·edy's invitation, motivated by 

the imminent damage that Quill continues to cause to state tax revenues, by .. 

· ~nacting Senate Bill 106, 9lst Session, $outh Dakota Legislature, 2016, "An Act 

to provide for the collection of sales truces from certain remote sellers." 

(Append_ix A-hereafter referred to as "the Act" or cited to as "S.B. 106"). 

11. Legislative findings accompanying the passage of the Act reflect 

that Justice Kennedy's concerns are well placed, particularly with respect to 

South Dakota, and that the United .States Supreme Court "should reconsider 

its doctrine that prevents states from requiring remote sellers to collect sales 

tax[.]" See S.B. 106 § 8(7). 

PARTIES 

12. Plaintiff is the sovereign State of South Dakota, which coUects "[a]ll 

truces levied and collected for state purposes ... into the state trea~ury." S.D. 

Const. Art. XI, sec. 9. 

13. The Department of Revenue administers the laws of the State 

respecting taxation generally, SDCL 10-1-1 et seq., and the sales tax in 

particular. SDCL 10-45 et seq. The Secretary of the Department is charged 

Page 5 of20 
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with investigating and taking various enforcement actions respecting the sales 

tax. See SDCL 10-59-1, -5, -8, -10, -14, -15. 

14. The State is specifically authorized by section 2 of the Act to "bring 

a· declaratory judgment action under [SDCL) 21-24 in any circuit cou~ to 

establish that the obligations created by the Act are valid and applicable to any 

particular taxpayer that meets the statutory thresholds in the Act. 

15. Defendant Newegg Inc. is one of the top online retailers in the 

United States, and is headquartered in City of Industry, California. It owns 

and operates Newegg.com, which sells a variety of consumer electronics. It 

ships these goods directly to purchasers throughout the United States,. 

includiilg into South Dakota. 

16. Defendant Overstock.com Inc/ is one of the top online retailers in 

the United States, and is head11.uartered in Salt Lake City, Utah. 

Overs~ock.com sells a variety of products, ranging from home goods and 

furniture to clothing and diamond ru:igs. It ships these goods directly to 

purc~asers throughout the United States, including into South Dakota. 

17. Defendant Systemax Inc. is a Fortune-1000 company 

headquartered in Port Washington, New York. It is a leading retailer of brand 

name and private label products, including industrial, material handling and 

supplies, personal computers, notebook computers, technology supplies, 

consumer electronics, and co:mputer-related accessories_. It operates a number 

_of product sales websites that ship directly to purchasers throughout the 

United States, including into South Dakota. 
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· 18: Defendant Wayfair Inc. i~ a leading online retailer of home g~ds 

and furniture headquartered in Boston, Massachusetts. It ships sales directly 

to purchasers throughout the United States, including into South Dakota. 

PERSONAL JURISDICTION 

19. Based on information and belief, Defendants lack a physical 

presence in South Dakota but are subject to the personal jurisdiction of the 

South Dakota court~ under SDCL 15-7-2. SDCL 15-7-2 specifically extends 

the personal jurisdiction of the South Dakota courts to parties "[e]ntering into a 

contract for serviees to be rendered or for materials to be furnished in this state 

.by such person," SDCL 15-7-2(5), and to parties committing "any act» when 

extending such jurisdiction- "is not inconsistent with the Constitution of this 

state or with the Constitution of the United States." SDCL 15-7-2(14). . 

20. Both the State and Federal constitutions permit South Dakota 

state-court jurisdiction over retailers who solicit busmess from, and deliver 

tangible personal property and serVices to, residents o~ the State. See Quill, 

504 U.S. at306-08 (holding that "there is no question" that such contacts 

suffice for "due process purposes"); Marschke v. Wratislaw, 2007 S.D. 125, 

ifl3, 743 N.W. 2d 402, 406 (holding that personaljurisdiCtion of South Dakota 

courts extends to limits of federal constitution). 

SUBJECT MATTER JURISDICTION 

21. Section 2 of the Act creates a cause of action for declaratory 

judgment and empowers "any circuit court'' to adjudicate that cause of action. 
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Accordingly, the Sixth Judicial Circuit Court has subject mat~r jurisdiction 

over this action. 

· 22. SDCL 21-24-1 empowers "[c}ourts of record within their respective 

jurisdictions ... to declare rights, status, and other legal relations whether or 

not further relief is or could be claimed[,]" provides that "[n}o action or 

prc.>ceeding shall be open to objection on the ground that a declaratory 

·judgment or decree is prayed for," and permits "[t]he declaration [to] be either 

affirmative or negative in form and effect[.)" 

23. SPCL 21-24-3 permits "[a]ny person ... whose rights, status, or 

other legal relations are affected by a statute" to "have determined any question 

of construction or validity arising under the ... statute ... and obtain a 

declaration of rights, status, or other legal relations thereunder." "lT)he State 

is a 'person' within the meaning of' the Declaratory Judgment Act. Dan Nelson, 

Automotive, Inc. v. Viken, 2005 S.D. 109, 706 N.W. 2d 239 (rejecting contrary 

dictum in Pennington County v. State ex rel. Unified .itidicial Sys., 2002 S.D. 31, 

641N.W.2d 127). 

24. As supported by the allegations below, this request for declaratory 

judgment also presents a justiciable and ripe controversy, between adverse 

parties, in which the State has a legally protectable interest. The declaration · 

the State seeks will permit it to require sales tax to be collected and remitted 

from sellers without a phys.lcal presence in the State who are currently not 

complying with the Act; the State is clearly interested in obtaining the tax 

revenue it believes is due, and the Defendants have the contrary interest in 
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resisting this tax obligation. Moreover, each Defendant has failed to register to 

collect and remit the state sales tax af~er receiving an individualized notice 

directing them to do so by April 25, 2016. That notice specifically instructed 

Defendants that failure to register would demonstrate that they did "not intend 

to comply .with the Act.": Se~ Notices (Appendix B) .. ~rthermore, under the 

structure of the Act, the State cannot currently enforce the Act's collection 

obligation against the Defendants unless the State prevails in this suit. Were 
. . 

the State to prevail, the Act will immediately apply to Defendants; requiring 

them to collect and remit the state sales tax on a going-forward basis." 

25. "A matter is sufficiently ripe [for. declaratory judgment] if the facts · 

indicate imminent conflict.• Boever v. Sauth Dakota Ed. of Accountancy, 526 

N.W.2d 747, 750 (S.D. 1995)(citation omitted)(setting forth requirements for 

declaratory judgment). The conflict between the State and the Defendants is 

. not only imminent but present: This suit will determine whether or not · 

Defendants must collect and remit state. sales tax the day after it is decided. 

VENUE 

26. Venue is appropriate in this Court. Section 2 of the Act permits 

this suit to be brought in "any circuit court." 

27. Furthermore, SDCL 15-~6 permits venue "in any county which 

the plaintiff shall designaten in any case where, as here, "none of the 

defendants reside in the state." 
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RELEVANT STATUTES 

28. The Act provides that sellers without a physical presenc_e in the 

State must comply with the State's sales tax laws "as if the seller had a 

physical presence in the state." S.B. 106 § 1. 

29. The Act contains two threshold provisions, however, that limit the 

effect of this requirement on sellers who _;. because of their limited size or 

geographic reach -- conduct relatively little business shipping goods and 

services to South Dakota residents. In particular, in order for the above 

obligation to apply, the out-of-state seller must have "gross revenue from .the 

sale of tangible personal property, any product transferred electronically, or 

seiyices delivered into South Dakota exceed(ingJ one hundred thousand 

dollars," o.r must have "sold tifugible personal property, any product 

transferred electronically, or services for delivery into South Dakota in two 

hundred or more separate transactions." These thresholds are determined 

based on either the previous calendar year or the current calendar year to date. 

S.B. 106 § 1(1)-(2). 

30. In addition, the Act creates a declaratory judgment action that the 

State may bring to determine the validity and applicability of this obligation 

\\Tith respect to individual taxpayers. S.B. 106 § 2. It also establishes special 

procedures designed to ensure the most expeditious possible adjudicatioi:i of 

this action. S.B. 106 §§ 2, 4. 

31. The Act contains three provisions designed to protect taxpayers 

from accruing any tax liability -- retroactive or otherwise..:_ during the 
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pendency of this action. First, section 3 of the Act provides that the filing of 

this action operates as an injunction '"prohibiting any state entity from 

enforcing the obligation in section 1 of this Act against any taxpayer who does 

not affirmatively consent or otherwise remit the sales tax on a voluntary 

basis."" See S.B. 106 § 3~ The State filed this suit immediately before the May 

1, 2016 effective date of the Act to trigger this injunction and prevent any 

uncertainty for taxpayers. See S.B. 106 § 9 (setting effective date). Second,· 

·section 5 of the Act provides that "[n}o obligation to remit the sales tax required 

by this Act may be applied retroactively." Finally, section 6 of the Act provides 

. that "[i]f an injunction provided by this Act is lifted or dissolved, in general or 

with respect to a specific taxpayer, the state shall assess .and apply the 

·obligation established in section 1 of this. Act from that date forward with . · 

respect to any taxpayer covered by the injunctjon;" 

32. Given the provisions above. the State has simultaneously filed with 

this Complaint an application for an injunction which records and makes 

certain the effect of section 3 of the Act. This application can and should be 

immediately granted without a hearing beca:use the State asks only for an 

injunction restraining itself and benefiting the Defendants (as well as other 

taxpayers subject. to the Act). 

33. These provisions, together with the requested injunction, ensure 

that any seller not complying voluntarily with the Act will face tax liability only 

• The Act also makes clear that this injunction will "not apply" to any taxpayer 
. against whom the state prevails in an action like this one. See S. B. . 106 § 3. 

Page 1iof20 

Case 3:16-cv-03019-RAL   Document 1-2   Filed 05/25/16   Page 15 of 40 PageID #: 60



prospectively from the date on which a court holding makes clear that the Act 

validly applies to the seller. 

PROCEDURAL BACKGROUND. 

34. The Act was signed into law by Governor Dennis Daugaard on 

March 22> 2016. It provides that it will be effective on the first day of the first 

. month that is at least fifteen calendar days from the date the Act is signed mto 

law. Therefore, its effective date is May 1, 2016. See S.B. 106 § 9. 

35. To prepare sellers lacking a physical prese'.llce in the State for the 

effect of the law, the Department of Revenue sent an individualized notice to 

206. such sellers for whom available information made it almost certain that 

they met the statutory thresholds set forth above and in Section 1 of the Act. 

Defendants were each sent a copy of the notice (copies of which attached. 

hereto as Appendix B) on March 25; 2016, by Andy Gerlach, Secretary of the 

Department of Revenue. 

36. . The State also posted relevant information about the A~t on its 

website, at http://dor.sd.g9v/Taxes/Business_Taxes/SBl06.aspx. 

37. The State identified the 206 sellers lacking a physical presence 

within the Stat~ who received the notice by using available data to calculate the 

likely amount of gross revenue that such sellers derive· from sales into the 

State. After applying a mathematical factor designed to avoid close cases in 

which the seller might not meet the statutory thresholds, the State determined 

whether the remaining sellers had registered for a license to collect and remit 

sales tax. Sellers who were not registered, including all of the present 
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Defendants, received the notice directing them to register by April 25, 2016, 

and thus received both actual and inquiry notice of the Act more than 30 days 

ago. 

38. The notice carefully explained the consequences of failing to register: 

"If you intend to comply with your obligations under the Act, you 
should register by April 25, 2016, thereby committing to remit 
sales tax. If by that date you have neither ( 1) registered nor (2) 

· notified us in writing that you are not subject to the Act because 
you do not meet the thresholds above, the State will assume you 
do not intend to comply with the Act. This may result in the State 
initiating a legal action against you pursuant to Section 2 of the 
Act. That section allows the State to address your iritent not to 
comply before assessing any truces against you by asking a court to 
declare that the Act i~ applicable and valid as applied to you. 
Because the State may file this declaratory judgement action 
without undertaking an audit or any other administrative process, 
it is important that you notify us immediately if you intend to 
comply with the Act or you do not meet the statutory thresholds." 

39. The notice also explained that any recipient who did n~t rn:eet the. 

statutory thresholds in section 1 of the Act should notify the State to avoid 

legal action. 

40. Each Defendant failed to register to collect and remit the sales tax 

by April 25, 2016, and each has failed to register as of the date of this 

Complaint. 

41. On information and belief, each Defendant meets either or both of 

the statutory thresholds, having at least $100,000 of gross revenue from sales 

into the State and/ or at least. '.400 separate such transactions. 

42. The State initiated this action against Defendants on the basis of 

their refusal to register for a license following individualized notice of the need 

to do so. Because of section 3 of the Act, the filing of this action immediately 
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before the effective date enhances the prot~ction of taxpayers (including 

. Defendants) from any argument that they face an active and enforceable 

obligation to collect and remit sales taxes before the conclusion of this action. 

RELEVANT LEGISLATIVE FINDINGS 

43. In. enacting the Act, the South Dakota Legislature determined that 

Quill causes a severe harm to the State's tax revenue, and a concomitant harm 

· to state and local services: 

a. "The inability fo effectively collect the sales or use tax from remote 
.. 

sellers ... is seriously eroding the sale.s tax base of this state, 

causing revenue losses and imminent hann to this state through 

the loss of critical funding for state and local services," S.B. 106 § 

8(1); 

b. "The harm from the loss of revenue is especially serious in South 

Dakota because the state has no income tax, and sales and use tax 

revenues are essential in funding state and local services," id. 

§ 8(2); 

c. Refusal by out-of-state retailers to collect sales truces "causes 

imminent harm to this state," id. § 8(9). 

44. The Legislature's assessment is correct; the Department of 

Revenue estimates the revenue loss associated with Bellas Hess and Quill at 

approximately $48-$58 million annually for state and municipal taxes 

combined. These figures are based largely on a study conducted several years 

ago at the University of Tennessee, and relied upon in Justice Kennedy's 
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concurrence in DMA. See D. BruceJ W, Fox, & L. Luna, State and Local 

Government Sales Tax Revenue Losses from Electronic Commerce 11 (2009). 

45. Furthermore, the Legislature found that, even as the costs to the 

· State from Quill have increa$ed dramatically, the costs of compliance for 

taxpayers have fallen just as dramatically: 

In co~trast with the expanding harms caused to the state from this. 
exemption of sales tax collection duties for remote sellers, the costs 
of that collection have fallen. Given modern computing and 
software options, it is neither unusually difficult nor burdensome 
for remote sellers to colleet and remit sales taxes associated with 
sales into South Dakota. 

S.B. 106 § 8(6). 

46. · Again, the legislature's assessment is clearly correct. Numerous 

retailers now collect and remit sales tax in every state, and are quite capable of 

administering all their state and local sales tax obligations when ·customers 

buy goods through their online sales channels. Software integration options 

are now readily available from multiple vendors for online "shopping carts." 

And because it is necessary to obtain immediate information from the 

purchaser regarding their residence in order to deliver the goods, it is possible 

for the software to immediately calculate and inform the consumer of the 

applicable sales tax before completirig the transaction, and the tax. can be 

easily collected at the time of the sale. Indeed, the industry that provides these 

integration options is robust and growing, which will make such softwar.e even 

easier and less expensive to obtain in the near futilre. Moreover, many sellers 

already have such software to address sales to states in which they do have a 

physical presence. 
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4 7. This development is further supported by the Streamlined Sales 

and ·use Tax Agreement, which has been enacted by more than twenty states 

(including South Dakota) in the wake of Quill. Any seller lacking a physical 

presence in the State ·who intends to comply with the obligations set forth in 

the Act can register to collect sales taxes through the voluntary Streamlined 

system. That system, in tum, provides sellers the option to use sales tax 

administration software from Certified Softwar~ Providers (CSPs), with the cost 

of such software borne by the states .. Sellers may choose from seven different 

CSPs, and the CSP will file the tax returns and remit applicable taxes for 

sellers that use it. Sellers using a CSP are also. hnmune from audit liability for 

. the sales they process through that software. The Streamlined system also 

reduces sales tax administration cost and expense through: · 

a .. uniform definitions of products and. services across all Member 

states; 

b. freely available tax i:-ate and tax boundary databases; 

c. single, state level tax administration; 

d. uniform audit procedures (for sellers that choose not to use a.CSP); 

e. simplified tax rate structures; 

f. uniform administration of sales tax expenses; and, 

g. uniform rules for sourcing .sales. 

Accordingly, a taxpayer can comply with the obligations of the Act using 

the Streamlined system at little to no personal ·cost (apart from actually 

remitting the taxes collected froin consumers), and with little to no concern 
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regarding audits or errors in complian~e. Moreover, many of the abo~e b~nefits 

are available even to selle~s who do not elect to participate in the Streamlined 

system as a whole. further easing the burden of compliance on all out-of-state 

retailers. 

48. The Legislature also found that Bellas Hess and Quill distort the 

local retail market, causing; unfairness to brick-and-mo~tar retailers generally. 

and to smaller, locally owned businesses in particular. Out-of-state retailers 

benefit from local infrastructure without paying the~r fair share of taxes. See . 

S.B. l06 § 8(Q). And they also "actively market sales as tax free or no sales tax 

transacti~ns" even though "a use tax is owed" by the consumer. Id.§ 8(3). As 

a result, local re~ers are unable to compete fairly with online ·retailers" whi~h 

. is likely to cause even further harm to the State h.Y harming the· local 

businesses that employ local residents and make up the bulk of the State's tax 

base. See id. § 8(4) ("The structural advantages of remote sellers. including the 

absence of point-of-sale tax collection. along wi¢ the general growth of online· 

retail, make clear that further erosion of this state's sales tax base is likely in 

the near future."). 

49. Well-documented economic effects support the Legislature,s 

judgment. Expert economists·, including researchers associated with both 

sides of the political spectrum, agree that the· special exemption from sales 

taxation created by Quill causes serious harm to state economies (and the 

national economy} by distorting the operation of the free market. See, e.g .• 

Austan Goolsbee, In a World Without Borders: The Impact of Taxes on Internet 
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Commerce, 115 Q.J. Econ. 561 (2000}; Arthur B. Laffler and Donna Arduin, 

ho-Growth Tax Reform. and E-Faimess, 

http:/ /standwithmainstreet.com/ArtLafferStudy.pdf. 

50. Finally, the Legislature made clear that it wanted to accommodate. 

-the difficulties that might be caused to out-of-stat~ retailers by its effort to 

respor;d to Justice Kennedy's invitation to bring an action allowing the United 

States Supreme Court to reconsider Quill. It thus created a specific c;ause of 

action with unique protections for taxpayers, allowing the State to seek a 

declaratory judgment in circuit court, with a direct appeal to the South Dakota 

Supreme Court, both of which must be resolved as expeditiously as possible. 

See S.B. 106 §§ 2, 4; see also id. §§ 8(8)-(9) (finding that "[e]xpeditious review is 

necessary and appropriate," and that the Act is iritended to "permit[} th~ m~st 

expeditious possible review of the constitutionality of this law"). That action 

obviates the need for an audit and any effort to obtain retroactive tax liability 

from any out-of-state seller who does not wish to comply with the Act·on a 

voluntary basis. As the Legislature stated: 

Expeditious review is necessary and appropriate because, while it 
may be reasonable notwithstanding this law for remote sellers to 

-continue to refuse to collect the sales tax in light of existing federal 
constitutional doctrine, any such refusal causes imminent harm to 
this state. 

At the same time, the Legislature recognizes that the enactm~nt of · 
this law places remote sellers in a complica~ed position, precisely 
because existing constitutional doctrine calls this law into 
question. Accordingly, the Legislature intends to clarify that the 
obligations created by this law would be appropriately stayed by 
the courts until the constitutionality of this law has been clearly 
established by a binding judgment, including, for example, a 
decision from the Supreme Court of the United States abrogating 
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its existing doctrine, or a final judgment applicable to a particular 
taxpayer. 

S.B. 106 § 8 (9)-(10). 

51. This declaratory judgment action thus represents "the intent of the 

Legislature to apply South Dakota's sales and use tax obligations to the limit of 

federal and state constitutional doctrines, and to thereby clarify that South 

Dakota law permits the state to immediately argue in any litigation that such 

constitutional doctrine should be changed to permit the collection obligations 

of this Act.It S.B. 106 § 8 {11}. Like the Legislature, the State recognizes that a 

change in federal constitutional doctrine will be necessary for the State to 

prevail in this case. Nonetheless, the effect of the declaration that the State 

seeks in this action will be to immediately require the collection and remittance 

of truces from these Defendants under the Act -- a collection which, absent such 

a declaration, the State is presently unable to enforce. There. is accordingly an 

immediate controversy over whether existing federal constitutional doctrine 

should invalidate the Act or not, which th~s Court can and should adjudicate in 

the first instanc~ by declaratory judgment. 

PRAYER FOR RELIEF 

WHEREFORE, the State hereby prays for relief as follows: 

(1) That the Court declare that the requirements of-section 1 of the Act 

are valid and applicable with respect to the defendants. 

(2) That the Court immediately enter an order enjoining the 

· enforcement of the Act during the pendency of this action --

reflecting on the record the automatic effect of Section 3 of the Act 
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-- and dissolve such injunctio·n upon the entry of a declaratory 

judgment in favor of the State. (A separate motion for an 

appropriate order of this form has been contemporaneously filed). 

(3) That the Court ente.r an injunction .. requiring the defendants to 

register for a license to collect arid remit the sales tax. 

(4) That the Court grant such other relief as it deems just and proper 

in this matter. 

Dated this 28th day of Aptil, 2016. 

· Is/ Richard M Williams 
Richard M. Williams 
Deputy Attorney General 
Office of the Attorney General 
1302 ·East Highway 14, Suite 1 
Pierre, South Dakota 57501-8501 
Telephone: (605) 773-3215 
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< 

. . ··:· . i>epart~ent of State 

. U:~~ted ·states of~~eri~~,. p 
D . . . 

. Stat~· of South pakota .D 
.. .. 

Se.cretary's Office 

This is to certify tha~ the attached. instrument of Writing is a true, correct and ..... 
examined _copy of Senate Bill o I 06 in om office as filed March 22, 2016; 

__ ,!_ .... __ ._ -· -- --- --~ ·- -

IN TESTIMONY WHEREOF, t" ... 
have hereunto set my hand and 
.caused tO be Bffixoo the Great Seal. 
of the state of South Dak~ta ~t . the · 
city of Pierre; the capital, this ·day 
April 18, 2016. 

Shantel Krebs 
Secretary of State 
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United $tates of Americ~, 

Stat~ of Soµ th Dakpta 
SECRET AJ{Y'S OFFICE 
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.AN.ACT 

ENmLED, An Act· tQ provide for the co~ction of sales tax~ from certain remote sellers. to 

establish ~rta.in Legislative findQ1gs. and to declm:e·~ emergency. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF sourn DAKOTA: 

Section _l. That the oode Ille ~ended by. addiD:g-a NEW SECTION to read: 

NotWitbstanding any other ptovisiQh .of ll\w~ any seller seliittg tan:gi'bte personal property, 

products transferred ~ecttOni~aily, or setvfoes fot'delivecy into: SJ>Uth .. J)aJc..ata, who does .. not haYe 

a pbysic~l presenee inJhe state, is su\>j ect to c;hapters. l 0-45 and 1O".'52, sh~l i'.emit ibe sales tax and 

. shall follow all applicable procedures arid requirements oflaw as-if the seller had ~.physical presence 

in the state, provided the seller meets either of the following. criteria in the pre:vious calendaryear 

or the current calendat year: 

(1) Th~ s~ller'.s IP".oss revenµe from the ·sate of tangible personal propmy, any product 

transferre9 elutton'ically. or Berti~ deliye"red intQ So\lth Dakota, exceeds. one hundred· 

thousand dollars; or 

.. (2) The .seiler S.old tangible persc;mal ,property,. .any product transferred electronjcally, or 

servi~ fot d~very into SoutllDakotil in two hundred or more separate transactions. 

Section 2. That the.code be amende.d. by ad.ding a NEW SECTION to read: 

NotwithStanding any other provision of law. and whether or not'tlie state initiates an aQdit or 
. . . 

other tax collection procedure, the Stalemayb!ing-a decla,ratory judgment action undetchapter 21 ~24 

in any circuit ~urt:agai~ any person the state believes meets ~e criteria of section: 1 of this Act to 

establish that the obligation to remit sales tax is applicable and valid under st.ate and fe4eral faw. The 

circuit court shali act on this declaratory judgment action as expeditiously as possibie and this action 

shall proceed with pl'iority over any other action presenting the same .question in any other venue~ 

In this action, the court shall pres\lme that the matter may be- fuily resolved thtough a motion to 
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di.sniiss or a motion foi :summary judgment: However~ if these ~oti~os do ·n~t."r~olve the actfon, 

any discovery allewed ~Y the court may not exceed the provisions of subdivisions 15-6-73(2) and 

(4). 

The provisions of_§ 10-59-34, l!long with any otherproVisiollS authorizing attorney's fees, do not 

apply to any action bro-µ.ght pursuant to this Act or any appeal from.any action brought pursuanrtQ 

this Act. 

Section 3. That the code be amended by adding: a.NEW SECTION to read; 

The filing of the declaratory ju(lgment action eStablished in this Act by the state operates as an 

injunction during the pendency of the action, applicable to each state entity? prohlbitin~ any state 

entity froQi enforcing_the obligation in section 1 of this Act against any taxpayer who does not 

apply if Ut~ is aprevfousjudgment from a ceurt establiShfugth~ vaU~ity. ~f tl!.e obligationmseclion 

1 of.this Act with respect to the parti.cuJar taxpayer. 

Section 4. That ·the code be amended by adQ.)ng a NEW SECTION .to read: 

Arly appeal frQm the decision With respect to the cause of action established byWs Act may only 

be made tp the stine _Supreme Court. The a.~peal $haU be he.~ as ex-peditiousJy as possible. 

Section 5. That the code- be amended by adding a NEW SECTION to read: 

No Qbligatlon to remit the sales tax required by this Act may be applled retroactively. 

Section 6. That· the code ·be amended by adding a NEW SECTION te ~d: 

If an injunction provided by this Ac.t Is lifted or dissolved, .in _general .or with respecrto a specific 

taxpayer, the state shall assess and apply the obllg_atfon ~bli~ned io seetion ·1 of.this Act from that 

date forward with respect to any taxpayer cc>:vered by the injunction. 

Section 7. That the code-be amended by adding a NEW SECTION to read: 

_A taxpayer complying with thi~ Act, voluntarily or otherwise, may--only seek a recovery of taxes, 
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penalties, or interest by following. the recovery procedures· established p~t to chapter 10"'.59. 

Howeyer, n.Q claim may be ~teci on the basis that the taxpayer lacked a physical presence in.~ 

state and complied with this Act voluntarily while covered by the. injunction provided in section 3 

of this Act 

Nothing in this Act limits the ability of ~Y 1$Cpayer to obtain a refund for any other reas()n, 

.iµcluding a mistake of fact .or mathematical miscalculation ~fthe· applic$le tax. 

No seiler who remits saleslax voluntarily-or oth~se-imderthis Act is.liable to a purchaser who 

. claims that tht;. sales tax has been over-collected because a ·provi$ion of this A~t is later deemed 

unlawful. 

Nothing in ~is Act affects the obligation of any_purchaser from this state to remit use tax as·to 

.any applicable transaction in which the soJlet does not collect and teriiit or remit an. off~~ sales 

tax. 

Section- 8. That the code be amended ·by adding a NEW SECTION to read:· 

~ Legislature finds that: 

(1) The inability tQ effectively collect the sales or use taX from remote sellers who deliver 

tangible personal property, pro9ucts ~ansfened electronically. or services directly int<> 

South Dakota is ·seriously er.odlng 'the ~e8 .tax base of this state, causing revenue losses 

and, imrninentharm·to .. 1his state through the loss of critical fund~g for state:and local 

services; 

(2) The harm from the loss of i:evenue·is especially serious in.South Dakota because the state 

has nq income tax, and sales and use tax revenues are essential in funding state and local 

services; 

(3) Despite the fact that a use tax is owed on tangible personal property, any product 

tr~ferred electronically~ or services delivered for use in this state, many remote sellers· 
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0 

actjvely l1)al'ke.t sales as.tax free or no sales tax tranSactions;. 

(4} The structllral advantages of rem9re sellers, ·mctudiilg th~ :a~sence of po~t-o(-sale tax 

collection, along with the general growth of online retail, make clear that further erosion 

of this state's sales~ base is likeiy in the near future; 

(5) Remote ·~llel'S who make a. substantial number of deli-Veries into or have large gross 

revenues from Sou~ Dakota benefit extensively ftp~ this state's market, ihchi4i~ the 

economy .generally, as well as state inftastructure; 

(6) In eootras~ with the expanding harins caused to the s.tate frOm this exemption of ~es tax 

collection duties forremote sellei:s. the costs of that .col_lection have fallen. Giv.en modem 

computing intd software options, it is neither unusually diffieuit not burd~ome for 

remote s~ll~rs to collect and remit sales ~e~ associated wjtQ Sales into South Dakota; 

(7) .As Justic~ Kenuedy .r~eni!y recogniz~ in his coh~un'en~e ~ Direct Marketing 

Association v. Brohl, the Supreme Court of the 'United 'States shoutd ~ider 'i.ts 

doctrine tl)at prevents states from reqµiring re~ote sellers to collect sales tax, and as the 

foregoing findings make clear, this argument bas grown stronger, and the cause more 

Qrgent, with time; 

(8) Given the utgent neeQ. for the Supreme Collrt of the United States_.ro· reconsider this 

doctrine, it is. tl~cessary fottllls state to pass this· l~w clarifying its irtunedi~ intent to 

r~uire collecti.o.r;i of sales taxes by remote sel1ers, and· pemritting the most expeditious 

possible review of the constitutionality of this Jaw; 

(9) Expeditjo1.,1~ rev~ew is necessary and appropriate be.cause, while it maY. ~ reasonable 

notwithstanding this law fot remqte sellers ~o continue to .refuse to collect the sales tax 

in light of existing f edera,l constitutional doctrine, _any such refusal ca"QSes imminent harm 

to this state; 
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{10) At the same time, the Legislature recognizes that the enaetment. of this law places remote 

sellers.in a complicat~d position,_p~is<;ly because existing constitutional doctrin~ calis 
. . 

this· Jaw into qu~stion. A.ccordingly, the Legis~ intC:ndtf 4> clarify that the obligations. 

created by this lawwould_be app:topriate]y stayed by the court:S until the constitutionality 

of this law-~ been clearly estabflshed by a bil,Ulingjud~~t., ineluding,_for example, 

a decision from th_e Supreme Court o.f the United States abrogating its existing doctrine; 
. . 

or ·a final jlKf:gment applicable to· a particular taxpayer;. an~ 

( 11) It is the intent of.the Legislature to apply South Dakota'$ .safes ·and use tax, obligatiops to 

the liri:iit of fede@ ~d state ~ollStitutional doctrines, and to thereby clarify th:at South 

Dakota.law permits the state to itn~ately argue~ any litigation that suc.h constitutional 

doctrine shouldbe~ged to-peµnit the ooUection o.brigatjon~ oflbis Act. 

Section 9. Whereas •. this Act is necessary for the sllppoi:t of the state government and its existing 

public institutions, an emergency is.hereby declared to. exist Thi! Act shall be. in full force and effect 

on the fostday of the first month that is atJ.easi: fifteen calendar days from the date this Act is signed 

by the Governor. 
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An Act to provide for the collection of sales taxes from certain remote sellers, to e8tablish certain 
Legislative findi~s. and to declar.e an emergency. · 

I certify that the attached Aof 
originated in-the 

SENA TE~ Bill No. 106 

·~~.t-J s~t8ry of the Senate 

Q~0~ 
Speaker of the House 

Attest: 

s·enate Bill No. _19.§_ 
File No. __ 
Chapter No. __ 

·~b'7<>~ 
overnor 
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STATE OF SOUTH DAKOTA. 
SS. 

Office. of "the ~eq:retw:y of State 
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Marcti.25, 2016 

Harry ArnSden. 
Newegg Inc 
17660 ROwland St 
City of Industry CA 91748 

NOTICE 

Re: lmportanl Changes to South Dakota Tax L~s for Remote Seller&- · 

Dear Har.ry Amsden~ 

44S Ba.U Capitol Avenue 
Pierre;.. South Dakota .5·7501-3185 

Phone: 605-773-3311 

We are writing to bring your attenUon to recent changes in South O~kota law. that may require you to begin 
remitting ~~tax on tra~CtiOn.$ in wh!ch tangible pers()nal property. products transferred electronlcally, or 
servlcfes. are delivered Into South Dakota Our estimates Indicate that your busines! meels the annual statutory 
tl'lreshokfli t~at will ilpi;ily tt1 remot~ sellers. This notice explains the applk;able legar changes encl steps th.at you 
should take.to begin complying with your South Dakota sa19'·tax obllgatlon, as·we11 as ltle PoSSible · 
consequenees that may follew from non-eompliance. 

Background · 

On March 22. 2016. Governor Dennis Daugaard slgnoo lntt> law senate Bill 1 os, entitled "An Act to provide for 
·the collection of sales taxes from certain remote sefters" ("the Act"), enclo&ed. The Act. beoames eff~e on May 
i, 2016, and may appty·to your business from May 1, 2016, forward. 

The Act provides that any sellE:H"selllng tangibie personal property, products. tran&ferred electronicaUy. or services 
for delivery into South Dal<ota must comply wflh an applicable South Oakota iaws and procedures regarding tne 
aale& ta.x 9as If lhe seuer had a physical pr~sence wittiln the $lat&: Thi& requirement appllea only to retaile"' who 
meet certain statutory thresholds. In p~rticular. this oblig1:9tion applles only If, in tile previous c1lendar year, or 
so far In the cu~nt calendar year. 

1. your gross revenue from sales Into Soutn Dakota exceeded $100~000; or 

2. you made sales for delivery Into South Dakpta in two hUndred or more separate transactions. 

Appllcabll!tv to XOu 

Our estimates indieate that your business likely exceeds elttaer or both of ttJase lhresholds. If $0, you wiil be 
obligated to begin remitting ~es tax to South Dakota. If you do not meet either of the&e thresholds notify us 
immediately to avoid any confusion or possible legal action against you. 

O\Jr records indicate that you currently do not have a South Dakota sales Uix llcern1e. In order to collect sales tax 
from consumers ancftor remit it to the Sta~. you mtJst register for a sales tax license. Th& State has endeavored 
to substantially slmpllfy sales tax c;qmpliance for retailera by adopting the Streamlined Sales ancl Use T8x . 
system. You can regl$r tor a South Dakota tax license at http://sd.goyttaxapp or through the Streemlined 
system at bttP:/.lwww,stream!inedgalestax.or9. 

ht1p://dor.sd.Rov/ 

Appendix B 

. ·' 
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tf you int.en.d to comply With your obligations under. the Ac~ you should register by·AprD 25, 2016, thereby 
committing to 1'$r'nlt sates tax. If by that date you have neither (1.) registered nor (2) notified us In writing lhat you 
are not subject to the Aet because you do not meet the thresholds ab!)Ve, the State wHI assume you do not Intend 
k> comply with the Act This may result In the S1atu initialing a legal action against you pursuant to Section ~ of 
the Act. That section 811°"'8 the Stete to address your Intent not to comply before aSRSslng any taxes against : 
you by asking a court to declare that t!\e Act i$ applicable and valid as applied to you. Because the State may file 
.Ills declaratory judgement acuon without under:tlking an audit OI' any other admlnlstra"tlve proceii, it i8 Important 
ltlat you nolffy us lmmedl~tely If you Intend ~comply with the Act or you do not maet the staMory trsreeholds. 

Written notlfk:atlon thatyou are not subject to this Act must be received by Kathy Smith no later t/lail. April 25. 
2016. You may submit your written statement by email to Kaqty.!lrilith@slate.sd.ys or t>y regular mail to: 

State of south Dakota 
Attn: Katny smith · 

. 445 E Capitol Ave 
Pierre SO 57501 

Pursuant to the Act, the action descrlbe4 above wbl not result In any fees, .penaltlas, or retroactive tax llabllily 
agalm~l'you. Instead, If an actiol'\ is initiated and a dec~ratQry judgment I~ en.tered against you •. you will be 
requlred·to·begln remitting the sa~ lax Immediate!)' from that point fQrward. . · 

Additional Information Is available on our website at http//dor.sd.~civ/. 
If you have questions or need further assistance, you c:al'I contact Kathy Smith et 605-773-3311. 

Sincerely. 

AndyGerlach, Secretary 
South Dakota oe~ent of ~evenue 

Enclosote 
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Ma.rch 25, 2016 

Robert Hughes 
Overstock.com Inc 
6360 $()uth 3000 East #100 
Salt Lake City UT 84121 

NOTICE 

Re: Important Changes to South Dakota Tax LaW& for Remote Sellers 

Dear Robert HughO:~; 

445 P.wct Capil.111 Avenue 
Pierre. &l.uth O.icota 57S01-318S 

Phone: 60S~77).:33 t 1 

We are writing to bri1t9 your attendon tq recGnt changes in South OakOta law that may requlrEi you to begin 
remitting sales tax on tra~sactlons In which tangible pel'&Of181 property, products transferred electronically, or 
services are daUvered Into SoUth- Dakota. Our estimates Indicate that your busll'.less l!'leets the annual statµtory 
threshOlds that will apply to remote seller$. Thli; notice explains ttie applicable legal changes and steps that you 
should take to begin compiy1ng with your ~uth Dakota sales tax ~bllgat!on. as well as the possible 
consequences that may :follow from non-compliance. 

Backgrou9d 

On March 22, 2016,GOvemor Dennis PaugaQrd signed Into law Senate Biil 106, eotitled ""'o Act.to provide for 
the collection of sales taxes from certain remote aell81'6" C'the Acf), enclosed. The Act.~ effective on May 

. 1, 201~. aod may apply to yourb1,11ln~ from May 1, 2016, torward. 

The Act provides that any seller seMlng tanglble·persohal property, products transferred elec;tronlcaUy, .or s.erVlces 
for delivery Into South DakOta mu at ccmipty with au apPlleable South Oal<Ota laws and pro~ures regarding th~ 
sales rax "as If the seller had a physical presence Within the state.• Thia requ~ent applies only to retabers who 
meet certain statlitory thresholds. In particular, this obllgatlon l!PPliea onfy If, in the previous caiendar year, or 

· so far in the current calendar year: 

1. your gross revenue from sates Into South Dakota exceeded $100,oao: or 

2. you made sales for delivery Into $oulh Dakota in two hundred or more eeparete ITanssctiomJ. 

. AppllgabUity to You 

Our estimates Indicate that your business llkely exceeds either or both of these thresholds. If 9o. you will be 
obligated .to begin remitting sales tax to South Dakota. Jf you do not meet either of these thresholds notify us 
Immediately to avoid any confusion or possible legal action against you. 

Our records Indicate that you currently do not have a South Dakota sales tax.license. In order to COiiect sat~ tax 
f,om consumers and/or remit It to the S~e. you must regir;;ter for a sales tax license. The State has endeavored 
to substantially simplify sales tax complia~ for retailers by adopting the Streamlined $pies and Use Tax 
system. You can register for a Soµth Dakota talC l!cense at tittp:J/sd,AAVltaxapg or through the Streamllned 
system at http://www.strearollnedsalestax.org. 

http://dor,sd.gov/ 
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If you Intend to comply .wltn yo.ur obligations under the Act, you siloUld register by April 26. 2016, thereby 
commlttln~emlt sales taiC. If by that date. you heve neither (1) ~egiftered nor (2) notified us 1n·wrltlng that yoO. 
are not su · to the Act because you do not meet the t!Yeeholdl ab011e, the State will assume YoU do not Intend 
to comply with the Act Tnts may result in·the State lnltlBtf ng a legal action against you pursuant to Section. i of . 
the AoL That section allows the State tO address .your intent not to comply before BHessing·any taxes egeinst 
you by asking a court to declare that the ACt i9 applicable '"d valtd 1s applied to you. Because the· State may file 
this dticlatatoryjudgement action without undertaking en audit or any other admlnlstrati'le process, It iB important 
that you notify us immedlittely .If yo"' Intend to comply Wilt\ the Act or you do not meet the 6.latutory thresholds. 

Wrllteri n0t11cat1on that you are not subject to this Act must be received by Katliy Smith no later than Ptptll 25, 
2016. Ycu may submit y0ur written suitement by emall to tsattiy.smj!h@state.ed.us or by resular mall to: 

.state of SOuth Dakota 
Attn: Kathy Smitfl 
445 E Capitol.Ave 
Pierre so 57501 

Pursuant tO the Acf, the eetlon described above w~I not result in any fees. penalties, or retroactive tax tiabUity 
against YOI.!· lnstead,·if an. action ·1s Initiated and a declaratory judgment i& entered agalmit you, you will be 
required to b9gtn remitting the saleS tax Immediately from that point f~. · 

Additional informatiOn is available on our wE!tis.ite at httpl/dor.sd.gov/. 

If you !'.lave (1\168~8 or ne.ed further assistance, VOi.i can contact Kathy Smith at 606:-773-3311 .. 

Slncerery. 

Andy Gei1ach, secretary 
South Dakota Department of Revenue 

Enclosure 
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March 26, 2016 

Lawrence Relnhola 
Systemax Inc 
11 HarbOr Pal'k Or 
Port Wa&hlngton NY 11050 

NOTICE 

Re: Important Changes to South Dakota Tax Law& for Remote SC!rers 

Dear Lawrence RelnhoJd: 

445 Eo!ll Capitol Avenue 
Pi.c~.$4»ilth Oukolll 57501-3185 

Phone: ~·?73-3311 

We are·wri~ng to bring your attention to recent cl)anges In South Dakota law that may require you to begin. 
remitting sales tax on transactions In which tangible penlOnal property, produe1S transfei:red electronically,·or 
seni!Ces are dellvered lntO South ~akota. Our estimates ·indicate that Ye>ur bu$il'.less meets the annual statutory 
threshold& !hat wbl apply t~ remote sellerS. This notice explains Ille applicable legal ehQnges and·.steps that ~ 
should take to begin compl}ting with your South Dakota sales tax oblfgatlon, as wen as the pOlslbJe 
consequences that may follow from non~mpliance, 

Background 

On March 22, 20.16, Governor Denni.& Daugaard signed into law Senate BID 100. entiUed "An Ad. to provide for 
1he collection of sales wes fr()m certain remote tellers". r1he. Act"). enclosed. The Act becomes effective on May 
1, 2016, and may apply to your business from May 1. 201e. fQtWard. 

The Ad provides that any seller seUlng tariglble personal property, produets transterred eleC:lronieally, or servic.98 
for delivery Into South Dakota mu$t comply with all applicable South Dakota Jaw.s and procedures regarding '1&· 
.sales tax •as If the seller hact e phy~1ea1 presence within the state.· This requiremel'lt appries only to retaHers who 
meet certain Witvtory threshold&. li'I parocuiar, this obligation applies only if, In the previous calei:idar year, or 
so far in the current calendar year: 

1.. your gross revenue from ~Jes Into South Dakota ~ceeded $100,000: or 

2. you made sales for delivery Into· South Dakota In two hundred or more sepunite tranea_ctlons. 

Appllcabj!itv to You 

Our estimates Indicate that your business likely exceed& either or both of thes" thresholds. If so, you wHI be 
obligated to begin remiltir'lg sales tax to Soulh Oal<ota. If you do not meet eithet of these thresholds notify u~ 
immediately lo avoid any contusion or possible legal action against you. 

Our records indicate that you curtenHy do not have a South Dakota safes tax lieense. In otder to collect sales tax 
fl'om consumers atid/or temit it~ the State. you must register for a sales tax license. The State has eneleavored 
to subStantlally simplify sales tax compliance for retalleni by adopting the Streamlined Sales and Use Tax 
system. You ~n register for a South Dakota ~ license at nttp:f!sd.goWtaxapp or through the Streamlined 
6}'81~ at bt!P;/Jwww.slream!lnedsale:.;tax.org. 

http://dor.:rd.gov/ 

Case 3:16-cv-03019-RAL   Document 1-2   Filed 05/25/16   Page 37 of 40 PageID #: 82



·it you intend to comply with your obllgat1on·s under the Act;. you should· register by Aprll 25, 20,e, thereby . 
committing to· remit 5i11116 tex. It by ltlat date yoti have neltf'let ('t) registered nor (2) J'IOtlfled us In WritJrig that YoU 
a~ not subjact to the Aet ~ you do not meet the thresholds above. the State wll ~ssume you do not Intend. 
to comply with the Act Tl'lis may result in the State Initiating a legal action against you pursuant lo Secilon 2 of . 
the Act. That section allows the State to addre88 your intent m~t to· comply befc>ro assessing any laxes ~et 
you by ·asking a court to declilre that the ACt Is appncable and valid as applled to you~ Because tl'lo State may. file 
tn1s declaratoiy judgement action without undertaking an audll or any p~er adminl$1r.1tive proc:es5, It is lmponant 
·that you _notify us Immediately if yOu int~d 1D comply with t.he Act or you do not mee~ the statulQfy threehol~•· 

Written notificatiOn thet you are not subject'to thJ$ Act must be received by Kathy Smit~ no tater than April 25. 
2016. You may submit your·wrftteri statement by emaii to Kathy.sm!tb@state.~ IJ3 0r by regular ma~to: 

State of South Dakota 
.Attri; Kathy Smith 
445 E Capitol Ave 
Pierre SD 67601 

Pursuant to the Act, the actlo~ described ebove wlll not resU!t In anyJees, penalties, or retroactive tax. ltablUty 
against y0u.1ns~acl, If an action: is initiated anci e declaratory Judgment 1$ enterecJ ~all'.lst you. y~u Will be 
required to begin rem!ttlng tl'le sales tax immedia,tely from that poin~ forward. 

Additional Information is ava.ilable 01'\ otitwebsite at http//doud.gov/. 

If you have question& or need further assistance, you can contact Kathy Smith at 605-713-3311. 

Sll)cerely, 

Andy Gertacn. Secretary 
South .D9kota Oepartmelit of Revenue 

Encf(!sure 
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Mal'dl 25, 2018 

.Miehae1 Fletsher 
WayfeirlLC 
1n Huntington Ave #6000 
Boston MA 02115 

NOTICE 

R~: Important Changes to S01,Jth ~kot.$ Tex laws for Remote ·Seuers 

Dear Michael fleish.~ · 

445 &st Capllol A vonut 
Pil .. -rre,·Suuth Dakota 57~1.·318~· 

Phone: 60S-773-33ll 

We ~e writing to bting your attention to recent changes in Sotith Dakota lew that may ~re you to begin 
remitting sales tax on transacUons In which tangible personal property, products transferred efectr.onlcally, or­
eervlces are delivered Int<> ~outh Dakota.· Our estimates lndlCate that your buslnegs meets the annual statutory 
thresholds that wfll t1pply to ramote seflef9. This notk:e explains the appllceble leg81 changes &l!d steps that you 
should take to begin ccmptytng with ycur S9uth Oak~ sates tax obllgatlon, es well $S the Possible 
con5eque11Ce1> that may tol!ow from non-compliance. · 

Background 

On March 22, ·2016, Governor Denni$ Daugaard signed int0.1aw senate em 1oe. entitled "An.Act to provide for 
the collection of $9les taxes from certain remote '8llet$" ("1he Act;, enelos-d. The Act ~comes effective Ol'I May 
1, 201~. ar'lcf may apply to your bUflneas from Msy 1, 2016. forward. 

The Act provides that any ~lier selUng tangible personal property, products transferred electronk:aUy, or services 
· for delivery Into South Dakota must. comply with all appllcable South .Dakota laws and procedures regarding the 

sales tax •as If the seller had a physical presence within the state..• This requirement applleS only to retail~ who 
meet certain swtutory thresholds. In particular, this obllgatlon applies only If, In.the prevl~us calendar year, or 
ao far in the current calendar year: 

1. your gross revenue .from sales Into Sooth Dakola exceeded $100,0DD; or 

2.. you made.sales for delivery into Soult! Dakota In two hundred or ITJQTe ueparate tren,actfons. 

~tic:abilitv to you 

Our estimates Indicate that your business l!l<ely ~xceeds either or both of these thresholds. If so, you win be 
obligated fo begin remlttln_g sales tax to South Dakota. If you do not meet either of these thresholds notify vs 
immecfrately to avoid any confusion or posaible legal action·againstyou. 

Our record& indtca~ that you currenlly do not have a South Dakota sales tax license. In order to collect sa!es tax 
·from consumers and/or remit It to the State, you must register for a sales tax license. The State has endeavored 
to subs1antially slmpllfy sales tax compliance for retsllers by adopting the Streamlined Sales and Use Tax 
$Yjtem. You can regl5Wr for a South Oako.1a tax licer'lse at b.tlp:f!sd.oovltaxapp ot througl'I tne Streamlined 
system at l'tttp:Jlwww.ttreamllne~alestax.ora, . · 

http://dor.sd.xnvl 
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If you Intend to comply with y0ur obllgalions undet the Acl, ·ycu ShOUfd register by Aprfl 25,_ 2016, ~y 
commlttlng to remit sales tax. If ti'/ that date you have neither (1 l registereci nor rat notified us In writing that you 
are net subject to the Act because ~ou do not meet the thresholds above, the S1ate will assume you do not Intend · 
to comply with the Act This may res~lt in the State Initiating· a legal action again&t you pursuant to Section 2 of 
the Act That section allows the State to address your intent not~ comply before assessing any taxes ag~lit 
you by 8$klng a court to de~are that the Actis appllca~ arid valid as applied to-you. Beaiuse 1he State may file 
th.i& declaratory Judgement action without undertaking an audit or any othet actministrative proeesa. it Is Important 
th&t you notify !JS lmmedlateJy.lt you ffltend to C<>mply With the At/t. or you 'do not meet the $tatutory tllrushelds. 

Written nofificatiOn that y01,1 are not subject to .this Act must be received ~ Kathy Smith no. later than April 25, 
2016. You may tubmit your written ~tatement by email to Katny.sm!tb@state.6d.us or by regular mail to: . . . 

State of South Oek9ta 
Attn: Ka'thy Smith 
440 E Capitol Ave 
Pierre SD 57501 · 

Pursuant tO tbe Act. the a~ion desr;rlb~ ~bove will n1:1tresUlt In any fees, pen~ltles, or retroactive·tax ·liabiHly 
.against you. Instead, if an action Is )nlllated and :a declaratory Jl!dgment Is entered against you, you will be 
.required t.o begin remitting ~·sales tax immediately from that point forward. 

Addltlo11al lnformati.on Is avallable on our weJ;>slte at http//dor.sd.~i>v/. 

If you. have questions or need further ass!Slance, Y<>u ~n eontaet Kathy smith. at eos.773--3311. 

Sincerely; 

Andy Gerlach, S~tary ' 
South ~kota Department of Re,v~ue 

Encll)sure 
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CORPORATION SERVICE COMPANY" 
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null/ ALL 

Transmittal Number: 15097799 
Date Processed: 05/02/2016 

Primary Contact: Julie J Miranda 
Newegg, Inc. 
17560 Rowland Street 
City of Industry, CA 91748 

Copy of transmittal only provided to: Jenny Rim 

Entity: 

Entity Served: 

Title of Action: 

Document(s) Type: 

Nature of Action: 

Court/Agency: 

Case/Reference No: 

Jurisdiction Served: 

Date Served on CSC: 

Newegg Inc. 
Entity ID Number 2373386 

Newegg Inc. 

State of South Dakota vs. Wayfair Inc 

Summons/Complaint 

Violation of State/Federal Act 

Hughes County Circuit Court, South Dakota 

32 Civ. 16-92 

Delaware 

Answer or Appearance Due: 

04/29/2016 

30 Days 

csc Originally Served On: 

How Served: 

Sender Information: 

Personal Service 

Richard M. Williams 
605-773-3215 

Information contained on this transmittal form is for record keeping, notification and foiwarding the attached document(s). It does not 
constitute a legal opinion. The recipient is responsible for interpreting the documents and taking appropriate action. 

To avoid potential delay, please do not send your response to CSC 

CSC is SAS70 Type II certified for its Litigation Management System. 
2711 Centerville Road Wilmington, DE 19808 (888) 690-2882 I sop@cscinfo.com 

EXHIBIT 
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STATE OF SOUTH DAKOTA ) 
! SS 

COUNTY OF HUGHES ) 

STATE OF SOUTH DAKOTA, 

Plaintiff, 

v. 

WAYFAIRINC 
4 Copley PL FL 7 
Boston MA 02116-6504 

SYSTEMAX INC 
11 Harbor Park Dr 
Port Washington NY · 11050 

OVERSTOCK.COM INC 
6350 S 3000 E 
Salt Lake City UT 84121-5952 

GEWEGG~ 
16839 E Gale Ave 
City of Industry CA 917 45 

Defendants. 

) 
} 
} 
) 
) 
) 
) 
) 
} 
) 
) 
) 
) 
} 
) 
) 
) 
J 
} 
) 
) 
) 
) 

IN CIRCUIT COURT 

SIXTH JUDICIAL CIRCUIT 

32 Cfv. 16-92 

SUMMONS 

GREETINGS FROM THE STATE OF SOUTH DAKOTA TO THE ABOVE-NAMED 
DEFENDANTS: 

Corporation Service Co., 2711 Centerville Rd #400, Wilmington DE 19808 
Registered Agent for: Wayfair Inc. 

Corporation Service Co., 2711 Centerville Rd #400, Wilmington DE 19808 
Registered Agent for: Systemax Inc. 

The Corporation Trust Co., Corporation Trust Center, 1209 Orange St, 
Wilmington DE 19801 

Registered Agent for: Overstock.com, Inc. 

Corporation Service Co., 2711 Centerville Rd #400, Wilmington DE 19808 
Registered Agent for: Newegg Inc. 

1 

I 
l 
1 

. i 
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You are hereby s~oned and required to serve ui)on the Attorney 

General, Plaintiffs attorney, whose address is the Office of the Attorney 

General, 1302 East Highway 14, Suite 1, Pierre, South Dakota 57501-8501, an. 

Answer to the Complaint, which is herewith served upon you and filed on the 

28th Day of April, 2016, in the office of the clerk of the Circuit Court of the 

Sixth Judicial Circuit at Pierre in and for the County of Hughes, State of South 

Dakota, within thirty (30} days after th<: service of this Summons and 

Complaint upon you, exclusive to the date of service. If you fail to file an 

Answer within thirty days of the date of service upon you, judgment by default 

will be taken against you for the relief as prayed for in the Complaint. 

Dated this 29th day of April, 2016. 

Is/ Richard M Williams 
Richard M. Williams 
Deputy Attorney General 
Office of the Attorney General 
1302 East Highway 14, Suite 1 
Pierre, South Dakota 57501-8501 
Telephone: (605) 773-3215. 

2 
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STATE OF SOUTH DAKOTA 

COUNTY OF HUGHES 

... STATE OF SOUTH.DAKOTA, 

Plaintiff, 

v .. · 

WAYFAIRINC 
4 Copley PL FL 7 
Boston MA 02116-6504 

SYSTEMAX INC 
11 Harbor Park Dr 
Port Washington NY 11050 

OVERSTOCK.COM INC 
6350 S 3000 E 

: SS 

. ) 

Salt Lake City UT 84121~5952 

NEWEGGINC 
16839 E Gale Ave 
City oflndustry CA 91745 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
} 
) 
) 

I 
I 
) 
) 
) 
) 
) 

IN CIRCUIT COURT 

SIXTH JUDICIAL CIRCUIT-

32 Civ. 16-92 

COMPLAINT 

The State of South Dakota, by and through the Department of Revenue 

. (hereinafter the State), Plaintiff in the above-entitled matter, for its Complaint 

states and alleges as follows: 

SUMMARY 

1. The State -- through this declaratory judgment action -- seeks a 

determination that it may require Defendants to collect and remit state sales 

tax on sales of tangible personal property and services for delivery into South 

Dakota. The State acknowledges that a declaration in its favor will require 

abrogation of the United States Supreme Court's decision in Quill Corp. v. North 

I 
1 
; 
i 
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Dakota, 504 U.S. 298 (1992), and ultimately seeks a decision from the United 

States Supreme Court to that effect in this case. 

RELEVANT LEGAL BACKGROUND 

2. In 1967, in National Bellas Hess, Inc. v. Department of Revenue of 

Rlinois, 386 U.S. 753 (1967), the Supreme Court of the United States held that 

the Due Process Clause and dormant Commerce Clause of the United States 

Constitution both prohibit states from requiring out-of-state mail-order 

retailers that lack any physical presence within a state to collect that state's 

sales and/ or use truces respecting sales for delivery to in-state residents. 

3. Thereafter, the U.S .. supreme Court's jurisprudence regarding the 

"minimum contacts" sufficient to allow states to regulate conduct by non-

.residents became far less restrictive. The U.S. Supreme Court's cases 

re_garding the dormant Commerce Clause also changed their focus. 

Responding to these changes, in 1991, the North Dakota Supreme Court held 

that Bellas Hess was "an obsolescent precedent." State v. Quill Corp;, 470 N.W. 

2d 203, 208 (N.D. 1991). 

4. The Supreme Court of th~ United States granted certiorari and 

r~versed. In Quill, 504 U.S. at 306-308, it agreed with the North Dakota 

Supreme Court that the Due Process Clause holding of Bellas Hess had been 

overtaken by subsequent precedent. But it further held that, despite the fact 

that "contemporary Commerce Clause jurisprudence might not dictate the 

same result were the issue to arise for the first time today," id. at 311, the 

"continuing value of a bright-line rule in this area and the doctrine and 

Page 2 of 20 

: 
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principles of stare decisis," led it to "disagree_ with the North Dakota Supreme 

Court's conclusion that the time has come to renounce the bright-line test 

o~ Bellas Hess.~ Id. at 317-18. Particularly because the Due Process Clause 

holding would for the first tiJn~ permit Congress to "overrule" Bellas Hess itself, 

the Court would withhold its "hand, at least for now." Id. at 318. 

5. The effeGt of Bellas Hess and Quill is to effectively immunize out-of­

state retailers lacking a physical presence within a state from having to remit 

any state sales or use truces. As further explained below, the effects of that 

immunity on the State treasury and its general retail markets have vastly 

multiplied because of the meteoric rise of Internet commerce. 

6. Nonetheless, in the 24 years since Quill was decided, Congress has 

failed to make good on the Supreme Court's invitation to address this issue 

through legislation at the federal level. Bills are introduced and debated, but 

routinely fail to receive even an up-or-down vote because of committee leaders 

advancing esoteric interests or.other well-understood "veto" points that make 

congressional inaction the strong default rule. Indeed, while many states 

{including South Dakota) reacted to Quill by creating ~ "Streamlined" system 

that would allow out-of-state retailers to easily comply with the rationalized 

sales and use tax laws of au those states at once, Congress has not taken the 

necessary action to allow the Streamlined system to take effect. 

7. The absence of federal legislative progress on this issue reflects the 

effect of Bellas Hess and Quill on the federal Constitution's separation of 

powers. Absent Quill, Congress would of course retain the power "to regulate 
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Commerce ... among the several States," U.S. Const. Art. 1, sec. 8, d. 3, 

including by exempting out-of -state retailers that lack physical presence within 

a state from any_ obligation to collect and remit a state's sales or use taxes. But 

the effort to obtain affirmative congressfonal action would fall on those retailers 

seeking a special exemption from the states' ordinary powers of taxation, and 

the states would no longer be forced to se<:;k Congress's permission to exercise 

their own sovereign authority. If -- as is quite often the case -- Congress were 

to continue to do nothing in this area, the power to tax those conducting 

business in the sta:.te would remain "reserved to the States respectively,» as the 

Constitution provides. U.S. Const. Amend. X. 

8. In a recent case, Justice Kennedy signaled that the United States 

Supreme Court m,ay be willing to once again consider whether "the time has 

come to renounce the bright-line test of Bellas Hess." Quill, 504 U.S. at 317-

18. In his concurrence in Direct Marketing Association v. Brohl, 135 S. Ct. 

1124, 1134 (Kennedy J., concurring), Justice Kennedy urged that "[t]he legal 

system should find an appropriate case for this Court to reexamine Quill and 

Bellas Hess.'' Id. at 1135. He noted that Quill was "now inflicting extreme 

harm and unfairness on the States," in part because of the massive explosion 

in e-commerce. Id. at 1134-1135. ("This argument has grown stronger, and the 

cause more urgent, with time. When the Court decided Quilt mail-order sales 

in the United States totaled $180 billion. But in.1992,.the Intern.et wasjn_its 

infancy. By 2008, e-commerce sales alone totaled $3.16 trillion per year in the 

United States.")(citation omitted). 
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9. Indeed, Justice Kennedy specifically urged that cases permitting 

reconsideration of Quill should be developed as quickly as possible, because 

the harm to state treasuries has become severe. "Given these changes ... it is 

unwise to delay any longer a reconsideration of the Court's holding in Qui1l. A 

case questionable even when decided, Quill now harms States to a degree far 

greater than could have been anticipated earlier." Id. at 1135. 

10. The State has taken up Justice Kennedy's invitation, motivated by 

the imminent damage that Quill continues to cause to state tax revenues, by 

ei:lacting·senate Bill 106, 9tst Session, South Dakota Legislature, 2016, "An Act 

to provide for the collection of sales taxes from certain remote sellers." 

(Appendix A - hereafter referred to as "the Act" or cited to as "S.B. 106"). 

11. Legislative findings accompanying the passage of the Act reflect 

that Justice Kennedy's concerns are well placed, particularly with respect to 

South Dakota, and that the United States Supreme Court "should reconsider 

its doctrine that prevents states from requiring remote sellers to collect sales 

tax[.]» See S.B. 106 § 8(7). 

PARTIES 

12. Plaintiff is the sovereign State of South Dakota, which collects "[a]ll 

taxes levied and collected for state purposes ... into the state treasury.n S.D. 

Const. Art. XI, sec. 9. 

· · · ·· · 13. 'f.he Department of Revenue administers the laws of the State 

respecting taxation generally, SDCL 10-1-1 et seq., and the sales tax in 

particular. SDCL 10-45 et seq. 'Die Secretary of the Department is charged 
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with investigating and taking various enforcement actions respecting the sales 

tax. See SDCL 10-59-1, -5, -8, -10, -14, -15. 

14.. The State is specifically authorized by section 2 of the Act to "bring 

a declaratory judgment action under [SDCLJ 21-24 in any circuit court" to 

establish that the· obligations created by the Act are valid and applicable to any 

particular taxpayer that meets the statutory thresholds in the Act. 

15. Defendant Newegg Inc. is one of the top online retailers in the 

United States, and is headquartered in City of Industry, California. It owns 

and operates Newegg.com, which sells a variety of consumer electronics. It 

ships these goods directly to purchasers throughout the United States, 

including into South Dakota. 

16. Defend;µit Overstock.com Inc/ is one of the top online retailers in 

the United States, and is headquartered in Salt Lake City, Utah. 

Overstock.corn sells a variety of products, ranging from home goods and 

furniture to clothing and diamond rings. It ships these goods ~irectly to 

purchasers throughout the United States, including into South Dakota. 

17. Defendant Systemax Inc. is a Fortun~ 1000 company 

headquartered in Port Washington, New York. It is a leading retailer of brand 

name and private label products, including industrial, material handling and 

supplies, personal computers, notebook computers, technology supplies, 

-.·consumer electronics, and computer-related accessories. It operates a.number .. 

of product sales websites that ship directly to purchasers throughout the 

United States, including into South Dakota. 
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18. Defendant Wayfair Inc. is a leading online retailer of.home goods 

and furniture headquartered in Boston, Massachusetts. It ships sales directly 

to purchasers throughout the United .States, including ~nto South Dakota. 

PERSONAL JURISDI~TION 

19. Based on information and belief, Defendants lack a physical 

presence in South Dakota but are subject to the personal jurisdiction of the 

South Dakota courts under SDCL 15-7-2. SDCL 15-7-2 specifically extends· 

the personal jurisdiction of the South Dakota courts to parties "[e]ntering into a 

contract for services to be rendered or for materials to be furnished in this state 

. by such person," SDCL 15-7-2(5), and to parties committing "any act'' when 

extending such jurisdiction "is' not inconsistent with the Constitution of this 

.·state or with the Constitution of the United States." SDCL 15-7.-2(14). 

20. Both the State and Federal constitutions permit South Dakota 

state-court jurisdiction over retailers who solicit business from, and deliver 

tangible personal property and services to, residents of the State. See Quil~ 

504 U.S. at 306-08 (holding that "there is no question" that such contacts 

suffice for "due process purposes"); Marschke v. Wratislaw, 2007 S.D. 125, 

113, 743 N.W. 2d 402, 406 (holding that personal jurisdiction of South Dakota 

courts extends to limits of federal constitution). 

SUBJECT MATTER JURISDICTION 

21. · · Section 2 of the Act creates a cause of action for declaratory'.. 

judgment and empowers "any circuit court" to adjudicate that cause of action. 
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Accordingly, the Sixth Judicial Circuit Court has subject matter jurisdiction 

over this action. 

· 22. SDCL 21-24-1 empowers "[c}ourt~ of record within thejr respe~tive 

jurisdictions ... to declare rights, status, and other legal relations whether or 

not further relief is or could be claimed(.]" provides that "[n}o action or 

proceeding shall be open to objection on the ground that a declaratory 

·judgment or decree is prayed for,n and permits "(t]he declaration [to} be either 

affirmative or negative in form and effect(.]" 

23. SDCL 21-24-3 pennits "(a]ny person ... whose rights, status, or 

other legal relations are affected by a statute" to "have determined any question 

of construction or validity arising under the ... statute ... and obtain a 

, : declaration of rights; status, or other legal relations-thereunder. D "[T}he State 

is a 'person' within the meaning of' the Declaratory Judgment Act. Dan Nelson, 

Automotive, Inc. v. Viken, 2005 S.D. 109, 706 N.W. 2d 239 (rejecting contrary 

dictum in Pennington County v. State ex rel. Unified Judicial Sys., 2002 S.D. 31, 

641 N.W. 2d 127). 

24. As supported by the allegations below, this request for declaratory 

judgment also presents a justiciable and ripe controversy, between adverse 

parties, in which the State has a legally protectable interest. The declaration 

the State seeks will permit it to require sales tax to be collected and remitted 

from sellers without a physical presence in the State who are currently .not 

complying with the Act; the State is clearly interested in obtaining the tax 

revenue it believes is· due, and the Defendants have the contrary interest in 
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resisting this tax obligation. Moreover, each Defendant has failed to register to 

collect and remit the state sales tax after receiving an individualized notice 

directing them to. do .so by April 25, 2016. That notice specifically instructed 

Defendants that failure to register would demonstrate that they did "not hi.tend 

to comply with the Act." See Notices (Appendix B). Furthermore, under the 

structure of the Act, the State cannot currently enforce the Act's collection 

obligation against the Defendants unless the State prevails in this suit. Were 

the State to prevail, the Act will immediately apply to Defendants, requiring 

them to collect and remit the state sales tax on a going-forward basis. 

25. "A matter is sufficiently ripe (for declaratory judgment) if the facts 

indicate imminent conflict." Boever v. South Dakota Bd. of Accountancy, 526 

.N.W.2d 747, 750 (S.D. 1995)(citation omitted)(setting forth requirements for . 

declaratory judgment). The conflict between the State and the Defendants is 

not only imminent but present: This suit will determine whether or not · 

Defendants must collect and remit .state sales tax the day after it is decided. 

VENUE 

26. Venue is appropriate in this Court. Section 2 of the Act permits 

this suit to be brought in "any circuit court." 

27. Furthermore, SDCL 15-5-6 permits venue "in any county which 

the plaintiff shall designate" in any case where, as here, "none of the 

defendants reside in the state." 
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. . 
·-··- -···-·-··-.~ ··----·-·-··--· ----··-- -···-

RELEVANT STATUTES 

28. The Act provides that sellers without a physical presence in the 

State must comply with the State's sales tax laws "as if the seller had a 

physical presence in the state." S.B. 106 § 1. 

29. The Act contains two threshold provisions, however, that limit the 

effect of this requirement on sellers who -- because of their limited size or 

geographic reach -- conduct relatively little business shipping goods and 

services to South Dakota residents. In particular, in order for the above 

obligation to apply, the out-of-state seller must have "gross revenue from the 

sale of tangible personal property, any product transferred electronically, or 

services delivered into South Dakota exceed[ingJ one hundred thousand 

·dollars," or must have "sold tangible personal property, any-product 

transferred electronically, or services for delivery into South Dakota in two 

hundred or more separate transactions." These thresholds are determined 

based on either the previous calendar year or· the current calendar year to date. 

S.B. 106 § 1(1)-(2). 

30. In addition, the Act creates a declaratory judgment action that the 

State may bring to determine the validity and applicability of this obligation 

with respect to individual taxpayers. S.B. 106 § 2_ It also establishes special 

procedures designed to ensure the most expeditious possible adjudication of 

this action. S.B-.-106 §§ 2, 4. 

31. The Act contains three provisions designed to protect taxpayers 

from accruing any tax liability -- retroactive or otherwise -- during the 
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pei:idency of this action. First, section 3 of the Act J?rovides that the filing of 

this action operates as an injunction "prohibiting any state entity from 

enforcing the obligation in section 1 of t:his Act against any taxpayer who does 

not affirmatively consent or otherwise remit the sales tax on a voluntaiy 

basis."~ See S.B. 106 § 3, The State filed this suit immediately before the May 

1, 2016 effective date of the Act to trigger this injunction and prevent any 

uncertainty for taxpayers. See S.B. 106 § 9 (setting effective date}. Second, 

section 5 of the Act provides that "{n]o obligation to remit the sales tax required 

by this Act may be applied retroactively." Finally, section 6 of the Act provides 

that "[i]f an injunction provided by this Act is lifted or dissolved, in general or 

with respect to a specific taxpayer, the state shall assess .and apply the 

· obligation established in section 1 of this Act from that date forward with 

respect to any taxpayer covered by the injunction." 

32. Given the provisions above, the State has simultaneously filed with 

this Complaint an application for an injunction which records and makes 

certain the effect of section 3 of the Act. This application can and should be 

immediately granted without a hearing because the State asks only for an 

injunction-restraining itself and benefiting the Defendants (as well as other 

taxpayers subject. to the Act). 

33. These provisions, together with the requested injunction, ensure 

that any seller nc:it complying voluntarily with the Act will face tax liability only 

' The Act also makes clear that this injunction will "not apply" to any taxpayer 
against whom the state prevails in an action like this one. See S.B. 106 § 3. 
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prospectively from the date on which a court holding makes clear that the Act 

·validly applies to the seller. 

34. The Act was signed into law by Governor Dennis Daugaard on 

March 22, 2016. It provides that it will be effective on the first day of the first 

month that is at least fifteen calendar days from the date the Act is signed into 

law. Therefore, its effective date is May 1, 2016. See S.B. 106 § 9. 

35. To prepare sellers lacking a physical presence in the State for the 

effect of the law, the Department of Revenue sent~ individualized notice to 

206 such sellers for whom available information made it almost certain that 

they met the statutory thresholds set forth above and in Section 1 of the Act. 

· Defendants were each sent a copy of the noti~e (cqpies of which attached 

hereto as Appendix B) on March 25, 2016, by Andy Gerlach, Secretary of the 

Department of Revenue. 

36. The State also posted relevant information about the Act on its 

website, at http://dor.sd.gov/Taxes/Business_Taxes/SB106.aspx. 

37. The State identified the 206 sellers lacking a physical presence 

within the State who received the notice by using available data to calculate the 

likely amount of gross revenue that such sellers derive from sales into the 

State. After applying a mathematical factor designed to avoid close cases in 
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sales tax. Sellers who were not registered, including all of the present 
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Defendants, received the notice directing them to register by April 25, 2016, 

and thus received both actual and µiquiry notice of the Act more than 30 days 

ago. 

38. . The notice carefully explained 1;he consequences of failing to register: 

"If you intend to comply with your obligations under the Act, you 
should register by April 25, 2016, thereby committing to remit 
sales tax. If by fuat date you have neither {l) registered nor (2) 
notified us in writing that you are not subject to the Act because 
you do not meet the thresholds above, the State will assume you 
do not intend to comply with the Act. This may result in the State 
initiating a legal action against you pursuant to Section 2 of the 
Act. ·That section allows the State to address your intent not to 
coniply before assessing any taxes against you by asking a court to 
declare that the Act is applicable and valid as applied to you. 
Because the State may file this declaratory judgement action 
without undertaking an audit or any other administrative process, 
it is important that you notify us immediately if you intend to 
comply with the Act or you do not meet the statutory thresholds." 

39. The notice also explained that any recipient who did not meet the 

statutory thresholds in section 1 of the Act should notify the State to avoid 

legal action:· 

40. Each Defendant failed to register to collect and remit the sales tax 

by April 25, 2016, and each has failed to register as of the date of this 

Complaint. 

.._ 41. · On information and belief, each Defendant meets either or both of 

the statutory thresholds, having at least $100,000 of gross revenue from sales 

into the State and/ or at least 200 separate such transactions. 

42. The State initiated this action against Defendants on the basis of 

their refusal to register for a license following individualized notice of the need . 

to do so. Because of section 3 of the Act, the filing of this action immediately 
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before the effective date enhances the protection of taxpayers (mcluding 

. Defendants) from any argument that they face an active and enforceable 

obligation to collect and remit sales taxes before the conclusion of this action. 

RELEVANT LEGISLATIVE FINDINGS 

43. In enacting the Act, the South Dakota Legislature determined that 

Quill causes a severe harm to the State's tax revenue, and a concomitant harm 

to state and local services: 

a. "The inability to effectively collect the sales or use tax from remote 

sellers .. : is seriously eroding the sales tax base of this state, 

causing revenue losses and imminent hann to this state through 

the loss of critical funding for state and local services," S.B. 106 § 

8{1); 

b. "The harm from the loss of revenue is especially serious in South 

Dakota because the state has no income tax, and sales and use tax 

revenues are essential in funding state.and local services," id. 

§ 8(2); 

c. Refusal by out-of-state retailers to collect sales taxes "causes 

imminent harm to this state," id.§ 8(9). 

44. The Legislature's assessment is correct; the Department of 

Revenue estimates the revenue loss associated with Bellas Hess and Quill at 

app:roximately·$48-$58·million annually for state and municipal taxes 

combined. These figures are based largely on a study conducted several years 

ago at the University of Tennessee. and relied upon in Justice Kennedy's 
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concurrence in DMA. See D. Bruce, W. Fox, & L. Luna, State and Local 

Government Sales Tax Revenue Losses from Electronic Commerce 11 (2009}. 

45. Furthermore. the Legislature found .that, even as the costs to the 

State from Quill have increased dramatically, the costs of compliance for 

taxpayers have fall en just as dramatically: 

In contrast with the expanding harms caused to the state from this 
exemption of sales tax collection duties for remote sellers, the costs 

· of that collection have fallen. Given modern computing and 
software options, it is neither unusually difficult nor burdensome 
for remote sellers to collect and remit sales truces associated with 
sales into South Dakota. 

S.B. 106 § 8(6). 

46. Again, the legislature's assessment is clearly correct. Numerous 

retailers now collect and remit sales tax in every state, and are quite capable of 

administering all their state and local sales tax obligations when customers 

buy goods through their online sales channels. Software integration options 

are now readily available from multiple vendors for online "shopping carts." 

And because it is necessary to obtain immediate information from the 

purchaser regardiUg their residence in order to _deliver the goods, it is possible 

for the software to immediately calculate and inform the consumer of the 

applicable sales tax before completing the transaction, and the tax can be 

easily collected at the time of the sale. Indeed, the industry that provides these 

integration options is robust and growing, which will make such software even 

easier and less expensive to obtain in the near future. Moreover, many sellers 

already have such software to address sales to states in which they do have a 

physical presence. 
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47. This development is further supported by the Streamlined s·ales 

and Use Tax Agreement, which has been enacted by more than twenty states 

. (including South. Daketa) in the wake of Quill. Any seller lacking a. physical . 

presence in the State who intends to comply with the obligations set forth in 

the Act can register to collect sales taxes through the voluntary Streamlined 

system. That system, in tum, provides sellers the option to use sales tax 

administration software from Certified Software Providers (CSPs}, with the cost 

of such software borne by the states .. Sellers may choose from seven different 

CSPs, and the CSP will file the tax returns and remit applicable taxes for 

sellers that use it. Se11ers using a CSP are also immune from audit liability for 

the sales they process through that software. The Streamlined system also 

. reduces sales tax administration cost and expense through: , 

a. uniform definitions of products and services across all Member 

states; 

b. freely available tax rate and tax boundary databases; 

c. single, state level tax administration; 

d. uniform audit procedures (for sellers that choose not to use a CSP); 

e. simplified tax rate structures; 

f. uniform administration of sales tax expenses; and, 

g. uniform rules for sourcing sales. 

· · · · Accordingly, a taxpayer ·can comply with the obligations of the Act using 

the Streamlined system at little to no personal cost (apart from actually 

remitting the taxes collected from consumers), and with little to no concern 
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,I 

regarding audits or errors in compliance. Moreover, many of the above benefits 

are available even to sellers who do not elect to participate in the Streamlined 

·system as a whole;· further easing the burden_of compliance on all out-of-state 

retailers. 

48. The Legislature also found that Bellas Hess and Quill distort the 

local retail market, causing unfauness to brick-and-mortar retailers generally, 

and to smaller, locally owned businesses in particular. Out-of-state retailers 

benefit from local infrastructure without paying their _fair share of truces. See 

S.B. 106 § 8(5). And they also "actively market sales as tax free or no sales tax 

transactions" even though "a use tax is owed"' by the consumer. Id.§ 8(3). As 

a result, local retailers are unable to compete fairly with online retailers, which 

is likely to cause even further harm to the State by harming the local 

businesses that employ local residents and make up the bulk of the Sta~e's tax 

base. See id. § 8(4) ("The structural advantages of remote sellers, including the 

absence of point-of-sale tax collection, along with the general growth of online 

retail, make clear that further erosion of this state's sales tax base is likely in 

the near future."). 

49. Well-documented economic effects supportthe Legislature's 

judgment. -Expert economists, including researchers associated with both 

sides of the political spectrum, agree that the special exemption from sales 

taxation created by Quill causes serious harm-to state economies (and the-

national economy) by distorting the operation of the free market. See, e.g., 

Austan Goolsbee, Jn a World Without Borders: The Impact of Taxes on Internet 
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Commerce, 115 Q.J. Econ. 561 (2000); Arthur B. Laffler and Donna Arduin, 

Pro-Growth Tax Refonn and E-Faimess, 

. http://standwithmainstreet.com/~rtLaffer~~~y. pelf •. 

50. Finally, the Legislature made clear that it wanted to accommodate 

the difficulties that might be caused to out-of-state retailers by its effort to 

respo~d to Justice Kennedy's invitation to bring an action allowing the United 

States Supreme Court to reconsider Quill. It thus created a specific cause of 

action with unique protections for taxpayers, allowing the State to seek a 

declaratory judgment in circuit court, with a direct appeal to the South Dakota 

Supreme Court, both of which must be resolved as expeditiously as possible. 

See S.B. 106 §§ 2, 4; see also id. §§8(8}-(9i (finding that "{e]xpeditious review is 

· necessary and appropriate," and that the Act. is ~Jended to "permitQ the most 
0 - - ----·N•• ,. 0 ' • 0 

expeditious possible review of the constitutionality of this law"}. That action 

·obviates the need for an audit and any effort to obtain retroactive tax liability 

from any out-of-state seller who does not wish to comply with the Act on a 

voluntary basis. As the Legislature stated: 

Expeditious review is necessary and appropriate because, while it 
may be reasonable notwithstanding this law for remote sellers to 
continue to refuse to collect the sales tax in light of existing federal 
constitutional doctrine, any such refusal causes imminent harm to 
this state. 

At the same time, the Legislature recognizes that the enactment of 
this law places remote sellers in a complicated position, precisely 
·because eXistiilg constitutional doctrine calls this law into ___ . 
question. Accordingly, the Legislature intends to clarify that the 
obligations created by this law would be appropriately stayed by 
the courts until the constitutionality of this law has been clearly 
established by a binding judgment, including, for example, a 
decision from the Supreme Court of the United States abrogating 
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its existing doctrine, or a final judgment applicaple to a particular 
taxpayer. 

S.B. 106 § 8 (9)-(10). 
. . ' 

51. This declaratory judgment action thus represents "the intent of the 

Legislature to apply South Dakota's sales and use tax obligations to the limit of 

federal and state constitutional doctrines, and to thereby clarify that South 

Dakota law permits the state to immediately argue in any litigation that such 

constitutional doctrine should be changed to permit the collection obligations 

of th.is Act." S.B. 106 § 8 (1 I). Llke the Legislature, the State recognizes that a 

change in federal constitutional doctrine will be necessary for the State to 

prevail in this case. Nonetheless, the effect of the declaration that the State 

seeks in this action will be to immediately require the collection and remittance 

of taxes from these Defendants under the Act -- a collection which, absent such 

a declaration, the State is presently unable to enforce. There is accordingly an 

immediate controversy over whether existing federal constitutional doctrine 

should invalidate the Act or not, which this Court can and should adjudicate in 

the first instance by declaratory judgment. 

PRAYER FOR RELIEF 

WHEREFORE, the State hereby prays for relief as follows: 

( 1) That the Court declare that the requirements of section 1 of the Act 

are valid and applicable with respect to the defendants. 

(2) That the Court immediately enter an order enjoin~ng the 

enforcement of the Act during the pendency of this action --

reflecting on the record the automatic effect of Section 3 of the Act 
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-- and dissolve such injunction upon the entry of a declaratory 

judgment in favor of the State. (A separate motion for an 

appropriate order of this forµi has been contemporaneously filed). 

(3) That the Court enter an injunction requiring the defendants to 

register for a license to collect arid remit the sales tax. 

(4) That the Court grant such other relief as it deems just and proper 

in this matter. 

Dated this 28th day of April, 2016. 

I sf· Richard M. Williams 
Richard M. Williams 
Deputy Attorney General 
Office of the Attorney General 
1302 East Highway 14, Suite 1 
Pierre, South Dakota 57501-8501 
Telephone: (605) 773-3215 
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STATE OF SOUTH DAKOTA ) 
: SS 

COUNTY OF HUGHES ) 

STATE OF SOUTH DAKOTA, 

Plaintiff, 
vs. 

WAYFAIR INC., 
OVERSTOCK.COM, INC., and 
NEWEGG INC., 

Defendants. 

TO: CLERK OF THE COURT 

IN CIRCUIT COURT 

SIXTH JUDICIAL CIRCUIT 

32CIV 16-000092 

NOTICE OF FILING OF 
NOTICE OF REMOVAL 

HUGHES COUNTY CIRCUIT COURT, SIXTH JUDICIAL CIRCUIT 
and 
STATE OF SOUTH DAKOTA 
RICHARD M. WILLIAMS 

PLEASE TAKE NOTICE that, pursuant to 28 U.S.C. §§ 1441(a) and 1446, on May 25th, 

2016, Defendants Wayfair Inc., Overstock.com, Inc., and Newegg Inc., filed a Notice of 

Removal in the Office of the Clerk of the United States District Court for the District of South 

Dakota. A file-stamped copy of the Notice of Removal is attached hereto as Exhibit A. 

EXHIBIT 

I D 
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Dated this 25th day of May. 2016. 

BANGS, MCCULLEN, BUTLER, FOYE & SIMMONS, LLP 

e 
jeffb@ba gsmccullen.com 
Kathryn J. Hoskins 
khoskins@bangsmccullen.com 
6340 South WesternAvenue, Suite 160 
P.O. Box 88208 
Sioux Falls, SD 57109-8208 
Telephone: (605) 339-6800 
Facsimile: (605) 339-6801 

and 

George S. Isaacson* 
gisaacson@brannlaw.com 
Martin I. Eisenstein* 
meisenstein@brannlaw.com 
Matthew P. Schaefer* 
mschaefer@brannlaw.com 
BRANN & ISAACSON 
184 Main Street 
P.O. Box 3070 
Lewiston, ME 04243-3070 
Telephone: (207) 786-3566 
Facsimile: (207) 783-9325 
*Admission pro hac vice pending in the 
United States District Court for the 
District of South Dakota 

Attorneys for the Defendants 
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CERTIFICATE OF SERVICE 

I hereby certify that on May 25, 2016, I served a true and correct copy of the foregoing 

Notice of Filing of Notice of Removal, via e-mail and U.S. Mail, postage prepaid, upon the 

following: 

Richard M. Williams 
Deputy Attorney General 
Office of the Attorney General 
1302 East Highway 14, Suite 1 
Pierre, SD 57501-8501 
Telephone: (605) 773-3215 
Facsimile: (605) 773-4106 
rich.williams@state.sd. us 
Attorneys for Plaintiff 
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