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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH DAKOTA
CENTRAL DIVISION

STATE OF SOUTH DAKOTA, )
)
Plaintiff, )
)
V. ) CIV. NO. 16-3019
)
WAYFAIR INC., ) JOINT ANSWER OF DEFENDANTS
OVERSTOCK.COM, INC., ) WAYFAIR INC., OVERSTOCK.COM, INC,,
NEWEGG INC., ) AND NEWEGG INC.
)
Defendants. )

Defendants Wayfair Inc., Overstock.com, Inc., and Newegg Inc. (the “Defendants”)
jointly answer the correspondingly numbered paragraphs of the Complaint filed by the State of

South Dakota (the “State”), and further respond, as follows:

1. The Defendants admit, as acknowledged by the State, that the State’s effort to
require the Defendants to report South Dakota sales tax is unconstitutional. The
Defendants further admit that the State seeks a declaration from the court that is
directly at odds with, and would require abrogation of, the United States Supreme
Court’s decision in Quill Corp. v. North Dakota, 504 U.S. 298 (1992), which was
based on the Commerce Clause of the United States Constitution, Art. I, Sec. 3,
Cl. 8. Indeed, the statute on which the State’s Complaint is based, “An Act to
provide for the collection of sales taxes from certain remote sellers” (South
Dakota Senate Bill No. 106) (“the Act”), was adopted by the State with the
express understanding that its terms violate established requirements for state

sales and use taxes under the Commerce Clause, as reaffirmed by the Supreme
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Court in Quill. There, the Court held that a State lacks the authority, based on the
“substantial nexus” standard applicable to state taxes under the Commerce
Clause, to require a company with no physical presence in the State to collect or
report the State’s sales and use taxes. Quill, 504 U.S. at 313-19. The Defendants
otherwise neither admit nor deny any remaining allegations of this paragraph,

which assert legal conclusions as to which no response is required.

2. The Defendants neither admit nor deny the allegations contained in this
paragraph, which assert legal conclusions as to which no response is required,
except the Defendants admit that the phrase “an obsolescent precedent” appears in
the opinion of the North Dakota Supreme Court in State v. Quill Corp., 470

N.W.2d 203, 208 (N.D. 1991).

3. The Defendants admit that the United State Supreme Court granted certiorari and
reversed the North Dakota Supreme Court’s decision in State v. Quill Corp.,
expressly rejecting the conclusion that the holding of National Bellas Hess, Inc. v.
Department of Revenue, 386 U.S. 753 (1967) had been rendered obsolete. See
Quill Corp., 504 U.S. at 310. The Defendants neither admit nor deny the
remaining allegations contained in this paragraph, which assert legal conclusions

as to which no response is required.

4, The Defendants neither admit nor deny the allegations contained in this

paragraph, which assert legal conclusions as to which no response is required.

5. The Defendants admit that the controlling precedents of Bellas Hess and Quill

establish that a state has no constitutional authority to impose sales and use tax
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obligations on retailers without a physical presence in the state, based on
Commerce Clause principles enshrined in the United States Constitution by the
Founders over 200 years ago and that are designed to protect the national
marketplace from unduly burdensome state regulation of interstate commerce.

The Defendants deny the remaining allegations contained in this paragraph.

6. The Defendants admit that Congress has not enacted legislation that alters the
holding of Quill that a State lacks the authority under the Commerce Clause to
require a retailer with no physical presence in the state to collect or report the
State’s sales and use taxes. The Defendants deny that the Supreme Court in Quill
“invited” such legislation—rather, the Court commented that Congress had the
power to act under the Commerce Clause. The Defendants admit that the decision
of Congress not to enact such legislation tends to indicate Congressional approval
of the Quill standard. The Defendants deny and reject the State’s disparaging
characterization of “committee leaders advancing esoteric interests or other well-
understood ‘veto’ points” and deny that states have created a system that would
allow out-of-state retailers to easily comply with state sales and use tax laws. The

Defendants deny any remaining allegations contained in this paragraph.

7. The Defendants deny the allegations contained in this paragraph because they
reflect a misunderstanding of the principle of separation of powers set forth in the
United States Constitution, and assert erroneous propositions of law regarding the
Commerce Clause and Tenth Amendment to the United States Constitution. The
“substantial nexus” requirement of the Commerce Clause derives from principles

that motivated the constitutional convention and were enshrined by the Founders
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in the United States Constitution over 200 years ago in order to protect the
national marketplace from unduly burdensome state taxation and regulation of
interstate commerce. The power to regulate interstate commerce is assigned by
the Constitution to Congress, not to the States, and is not “reserved to the States

respectively” under the Tenth Amendment, as the State asserts.

8. To the extent the allegations contained in this paragraph quote or describe a
concurring opinion of a single Justice of the United States Supreme Court, which
was joined by no other members of the Court, they speak for themselves and
require no response. The Defendants otherwise neither admit nor deny the
remaining allegations contained in this paragraph because they assert legal
conclusions and reflect characterizations of a concurring opinion with no
precedential value, as to which no response is required. To the extent this
paragraph is construed to include factual allegations, the Defendants deny all such

allegations.

9. To the extent the allegations contained in this paragraph quote or describe a
concurring opinion of a single Justice of the United States Supreme Court, which
was joined by no other members of the Court, they speak for themselves and
require no response. The Defendants otherwise neither admit nor deny the
remaining allegations because they assert legal conclusions and reflect
characterizations of a concurring opinion with no precedential value, as to which
no response is required. To the extent this paragraph is construed to include

factual allegations, the Defendants deny all such allegations.
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10.

11.

12.

13.

14.

The Defendants admit that the State enacted the Act with the express
acknowledgement that the Act is unconstitutional and at odds with the holding of
Quill, and further admit that the Act’s findings include a reference to Justice
Kennedy’s concurring opinion. The Defendants deny that Quill causes damage to
state tax revenues, especially since the State has no constitutional authority to
require retailers with no physical presence in the state to report South Dakota
sales and use taxes in the first place, and otherwise deny all remaining allegations

contained in this paragraph.

The Defendants deny that the legislative findings accompanying the Act reflect a
proper basis for state legislation, in that they acknowledge that the Act is
unconstitutional. No state legislature is authorized to flaunt the U.S. Constitution
and contradict binding Supreme Court precedent, as the State acknowledges it has
done. To the extent the allegations contained in this paragraph quote such
legislative findings, the allegations speak for themselves and require no further
response. The Defendants otherwise deny any remaining allegations contained in

this paragraph.

The Defendants admit the allegations contained in this paragraph.

The Defendants admit the allegations contained in this paragraph.

To the extent that the allegations of this paragraph quote or describe the Act’s
provisions, such provisions speak for themselves and/or assert legal conclusions,
as to which no response is required. To the extent that the allegations contained

in this paragraph allege that the obligations created by the Act are valid and
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15.

16.

17.

18.

applicable, the Defendants deny all such allegations, because the Act’s provisions

are unconstitutional on their face.

The Defendants admit the allegations contained in the first two sentences of this
paragraph. With regard to the allegations contained in the third sentence of this
paragraph, the Defendants admit that all products sold by Newegg are shipped by
common carrier throughout the United States, including into South Dakota. The

Defendants deny all remaining allegations contained in this paragraph.

The Defendants admit the allegations contained in the first two sentences of this
paragraph. With regard to the allegations contained in the third sentence of this
paragraph, the Defendants admit that all products sold by Overstock are shipped
by common carrier throughout the United States, including into South Dakota.

The Defendants deny all remaining allegations contained in this paragraph.

Systemax Inc. was voluntarily dismissed from this action by the filing in state
circuit court of a notice of voluntary dismissal of Systemax Inc. by the State,
pursuant to SDCL 15-6-41(a)(1)(A), on or about May 19, 2016. The allegations
contained in this paragraph having been rendered moot, no response is required.
The Defendants otherwise neither admit nor deny the allegations contained in this
paragraph, because they lack knowledge or information sufficient to form a belief

as to their truth.

The Defendants admit the allegations contained in the first two sentences of this
paragraph. With regard to the allegations contained in the third sentence of this

paragraph, the Defendants admit that all products sold by Wayfair are shipped by
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19.

20.

21.

22.

23.

24,

common carrier throughout the United States, including into South Dakota. The

Defendants deny all remaining allegations contained in this paragraph.

The Defendants admit that each of them lacks a physical presence in South
Dakota. The Defendants otherwise neither admit nor deny the allegations
contained in this paragraph because the allegations assert legal conclusions, or

reflect quotations from state statutes, as to which no response is required.

The Defendants neither admit nor deny the allegations contained in this paragraph
because the allegations assert legal conclusions, or reflect quotations from court

opinions, as to which no response is required.

The Defendants neither admit nor deny the allegations contained in this paragraph
because the allegations assert legal conclusions, or reflect quotations from state

statutes, as to which no response is required.

The Defendants neither admit nor deny the allegations contained in this paragraph
because the allegations assert legal conclusions, or reflect quotations from state

statutes, as to which no response is required.

The Defendants neither admit nor deny the allegations contained in this paragraph
because the allegations assert legal conclusions, or reflect quotations from state

statutes or court opinions, as to which no response is required.

The Defendants admit that this action presents an actual, substantial, justiciable,
and ripe controversy regarding the limitations on State taxing authority under the

Commerce Clause and Quill. The Defendants further admit that the State has
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25.

26.

27.

28.

filed this action seeking to enforce the Act against the Defendants in an effort to
require the Defendants to collect sales taxes from their customers and remit such
taxes to the State. The Defendants further admit, as acknowledged by the State,
that the State cannot enforce the Act’s sales and use tax collection and reporting

obligations against the Defendants “unless the State prevails in this suit.”

(Emphasis in original.) The Defendants admit that none of them has a physical
presence in South Dakota and that none of them has registered to collect, remit, or
report South Dakota sales or use tax after receiving a notice directing them to do
so. The notices attached to the Complaint speak for themselves. The Defendants

otherwise deny any and all remaining allegations contained in this paragraph.

The Defendants neither admit nor deny the allegations contained in this paragraph
because the allegations assert legal conclusions, or reflect quotations from court

decisions, as to which no response is required.

The Defendants neither admit nor deny the allegations contained in this paragraph
because the allegations assert legal conclusions, or reflect quotations from state

statutes, as to which no response is required.

The Defendants neither admit nor deny the allegations contained in this paragraph
because the allegations assert legal conclusions, or reflect quotations from state

statutes, as to which no response is required.

The Defendants admit that the Act impermissibly requires sellers without a

physical presence in South Dakota to register for and report South Dakota sales
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29.

30.

31.

32.

tax, in violation of the Commerce Clause of the United States Constitution and

Quill. Because the Act speaks for itself, no further response is required.

The Defendants deny and reject the State’s characterization of the rationale(s) for
the provisions of the Act described in this paragraph. The Defendants neither
admit nor deny the allegations contained in this paragraph to the extent they assert
legal conclusions, or reflect quotations from state statutes, as to which no
response is required. To the extent this paragraph purports to contain factual

allegations, the Defendants deny all such allegations.

The Defendants neither admit nor deny the allegations contained in this paragraph
because the allegations assert legal conclusions as to which no response is

required. The provisions of the Act speak for themselves.

The Defendants admit that, as a result of this action, all state entities are
prohibited from enforcing the Act against any taxpayer who does not
affirmatively consent or otherwise remit the sales tax on a voluntary basis. The
Defendants deny the State’s characterization of the rationale(s) for the provisions
of the Act described in this paragraph. The Defendants neither admit nor deny the
allegations contained in this paragraph to the extent they assert legal conclusions,
or reflect quotations from state statutes, as to which no response is required. To
the extent this paragraph otherwise purports to contain factual allegations, the

Defendants deny all such allegations.

The Defendant lack knowledge or information sufficient to form a belief as to the

truth of the allegations contained in the first sentence of this paragraph, because
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33.

34.

35.

36.

37.

no application for an injunction was served upon the Defendants. The Defendants
admit that, as a result of this action, all state entities are prohibited from enforcing
the Act against any taxpayer who does not affirmatively consent or otherwise
remit the sales tax on a voluntary basis. The Defendants otherwise neither admit
nor deny the allegations contained in this paragraph because they assert legal

conclusions as to which no response is required.

The Defendants neither admit nor deny the allegations contained in this paragraph

because they assert legal conclusions as to which no response is required.

The Defendants admit the allegations contained in this paragraph.

The Defendants lack knowledge or information sufficient to form a belief
regarding the Department of Revenue’s reasons for sending the notices or the
nature of the information it relied upon, and so deny all such allegations. Because
the notices attached to the Complaint speak for themselves, no response is

required to the remaining allegations contained in this paragraph.

The Defendants lack knowledge or information sufficient to form a belief
regarding when the Department of Revenue posted information on its website, but

note that any such postings speak for themselves and require no response.

The Defendants lack knowledge or information sufficient to form a belief
regarding the truth of the allegations contained in this paragraph, except the
Defendants admit that they each received a notice in the form attached to the

Complaint.

10
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38.

39.

40.

41.

42.

43.

Because the notice speaks for itself, no response is required to the allegations

contained in this paragraph.

Because the notice speaks for itself, no response is required to the allegations

contained in this paragraph.

The Defendants admit that none of them has a physical presence in South Dakota
and that none of them therefore has registered to collect, remit, or report South

Dakota sales or use tax.

The Defendants admit that each of them meets one or both of the statutory

thresholds, and that each of the Act’s thresholds is unconstitutional on its face.

The Defendants lack knowledge or information sufficient to form a belief as to
the allegations contained in the first sentence of this paragraph. The Defendants
admit that, as a result of this action, all state entities are prohibited from enforcing
the Act against any retailer (including the Defendants) who does not affirmatively
consent or otherwise remit the sales tax on a voluntary basis. The Defendants
neither admit nor deny the allegations contained in this paragraph to the extent

they assert legal conclusions as to which no response is required.

To the extent that this paragraph purports to contain factual allegations, the
Defendants deny all such allegations. To the extent that this paragraph recites
provisions contained in the Act, the text of the Act speaks for itself and requires

NO response.

11
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44,

45.

46.

47.

48.

To the extent that this paragraph purports to contain factual allegations, the
Defendants deny all such allegations. The study conducted at the University of
Tennessee cited in this paragraph is deeply flawed, reflects gross overestimates of
uncollected sales and use tax, and has never been revised to reflect dramatic
changes in state sales and use tax collection since its publication. To the extent
that the allegations contained in this paragraph reflect legal arguments or

characterize court opinions, no response is required.

To the extent that this paragraph purports to contain factual allegations, the
Defendants deny all such allegations. To the extent that this paragraph recites
provisions contained in the Act, the text of the Act speaks for itself and requires

Nno response.

The allegations contained in this paragraph reflect erroneous or flawed legal
arguments, as to which no response is required. To the extent that this paragraph

purports to contain factual allegations, the Defendants deny all such allegations.

The allegations contained in this paragraph reflect erroneous or flawed legal
arguments, as to which no response is required. To the extent that this paragraph

purports to contain factual allegations, the Defendants deny all such allegations.

The allegations contained in this paragraph reflect erroneous or flawed legal
arguments, as to which no response is required. To the extent that this paragraph
purports to contain factual allegations, the Defendants deny all such allegations.
To the extent the allegations quote portions of the Act, the text of the Act speaks

for itself and requires no response.

12
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49.  The allegations contained in this paragraph reflect erroneous or flawed legal
arguments, as to which no response is required. To the extent that this paragraph

purports to contain factual allegations, the Defendants deny all such allegations.

50.  The allegations contained in this paragraph reflect erroneous or flawed legal
arguments, as to which no response is required. To the extent that this paragraph
purports to contain factual allegations, the Defendants deny all such allegations.
To the extent the allegations quote portions of the Act, the text of the Act speaks

for itself and requires no response.

51.  The Defendants admit, as the State acknowledges, that the Act is unconstitutional
on its face, that the State lacks the constitutional authority to enforce the
collection, remittance and reporting obligations required of the Defendants under
the Act, and that existing constitutional doctrine would have to be changed in
order for the State to obtain the declaration it seeks from this court. The
Defendants further admit that this action presents an actual and substantial issue
as to the limitations on the State’s taxing authority under the Commerce Clause of
the United States Constitution and Quill. The Defendants neither admit nor deny
the allegations contained in this paragraph to the extent they assert legal
conclusions, or reflect quotations from state statutes, as to which no response is

required.

FIRST AFFIRMATIVE DEFENSE

The Complaint fails to state a claim upon which relief can be granted, because the relief

requested would, if granted, violate the Commerce Clause of the United States Constitution.

13
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SECOND AFFIRMATIVE DEFENSE

The Complaint fails to state a claim upon which relief can be granted, because the relief
requested is directly at odds with the holding of the United States Supreme Court in Quill Corp.
v. North Dakota, 504 U.S. 298 (1992).

THIRD AFFIRMATIVE DEFENSE

The Complaint fails to state a claim upon which relief can be granted, because the State
of South Dakota lacks the constitutional authority to require the Defendants to register for,

collect, remit, or report the State’s sales and use taxes.

Dated this 25th day of May, 2016.

BANGS, MCCULLEN, BUTLER, FOYE & SIMMONS, LLP

By: s/ Jeff Bratkiewicz
Jeff Bratkiewicz
jeffb@bangsmccullen.com
Kathryn J. Hoskins
khoskins@bangsmccullen.com
6340 South Western Avenue, Suite 160
P.O. Box 88208
Sioux Falls, SD 57109-8208
Telephone:  (605) 339-6800
Facsimile: (605) 339-6801

George S. Isaacson (admission pro hac vice pending)
gisaacson@brannlaw.com

Martin I. Eisenstein (admission pro hac vice pending
meisenstein@brannlaw.com

Matthew P. Schaefer (admission pro hac vice pending)
mschaefer@brannlaw.com

BRANN & ISAACSON

184 Main Street

P.O. Box 3070

Lewiston, ME 04243-3070

Telephone:  (207) 786-3566

Facsimile: (207) 783-9325

Attorneys for Defendants

14
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CERTIFICATE OF SERVICE

I hereby certify that on May 25, 2016, | served a true and correct copy of the foregoing
Joint Answer of Defendants Wayfair Inc., Overstock.com, Inc., and Newegg Inc. via e-mail and
U.S. Mail, postage prepaid, upon the following:

Richard M. Williams
rich.williams@state.sd.us
Deputy Attorney General
Office of the Attorney General
1302 East Highway 14, Suite 1
Pierre, SD 57501-8501
Telephone:  (605) 773-3215
Facsimile: (605) 773-4106
Attorneys for Plaintiff

s/ Jeff Bratkiewicz
One of the Attorneys for the Defendants

15
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
. 88 .
COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT

STATE OF SOUTH DAKOTA, 32 Civ. 16-92

Plaintiff, SUMMONS

V.,

WAYFAIR INC
4 Copley PL FL 7
Boston MA 021 16-6504

)

)

)

}

)

?

)

)

}

}

SYSTEMAX INC !
11 Harbor Park Dr )
Port Washington NY 11030 }
)

OVERSTOCK.COM INC )
J

)

J

)

)

)

J

)

6350 S 3000 E
Salt Lake City UT 84121-5952

NEWEGG INC
16839 E Gale Ave
City of Industry CA 91745

Defendants.

GREETINGS FROM THE STATE OF SOUTH DAKOTA TO THE ABOVE-NAMED
DEFENDANTS:

Corporation Service Co., 2711 Centerville Rd #400, Wilmington DE 19808
Registered Agent for: Wayfair Inc.

Corporation Service Co., 2711 Centerville Rd #400, Wilmington DE 19808
Registered Agent for: Svstemax Inc.

The Corporation Trust Co., Corporation Trust Center, 1209 Orange St,
Wilmington DE 19801
Registered Agent for: Overstock.com. Inc.

Corporation Service Co., 2711 Centerville Rd #400, Wilmington DE 19808
Registered Agent {or: Newegg Inc.

EXHIBIT

A
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You are hereby summoned and required to serve upon the Attorney
General, Plaintiff's attorney, whose address is the Office of the Attorney
General, 1302 East Highway 14, Suite 1, Pierre, South Dakota 57501-8501, an
Answer to the Complaint, which is herewith served upon vou and filed on the
28™ Day of April, 2016, in the office of the clerk of the Circuit Court of the
Sixth Judicial Circuit at Pierre in and for the County of Hughes, State of South
Dakota, within thirty {30) days after the service of this Summons and
Complaint upon you, exclusive to the date of service. If you fail to file an
Answer within thirty days of the date of service upon you, judgment by default
will be taken against vou for the reliel as prayed for in the Complaint.

Dated this 29th day of April, 2016.

/s/ Richard M. Williams
Richard M. Wilhams
Deputy Attorney General
Office of the Attorney General
1302 East Highway 14, Suite 1
Pierre, South Dakota 57501-8501
Telephone: (605) 773-3215
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the
Summons in the above-entitled matter was filed electronically through the Odyssey
File and Serve system.

I further certify that some of the participants in the case are not Odyssey
File and Serve users. | have mailed the foregoing document by First-Class mail,
postage prepaid, or have dispatched it to a third-party commercial carrier for

delivery within 3 calendar days, to the following:

WAYFAIR INC OVERSTOCK.COM INC

4 Copley PLFL 7 6350 S 3000 E

Boston MA 02116-6504 Salt Lake City UT 84121-5952
SYSTEMAX INC NEWEGG INC

11 BHarbor Park Dr 16839 E Gale Ave

Port Washington NY 11050 City of Industry CA 91745

/s/ Richard M. Wiliums
Richard M. Williams
Deputy Attorney General
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
' i 88
COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT
STATE OF SOUTH DAKOTA, '
Plaintiff,
v. COMPLAINT
WAYFAIR INC

4 Copley PL FL 7
Boston MA 02116-6504

SYSTEMAX INC
11 Harbor Park Dr
Port Washington NY 11050

OVERSTOCK.COM INC
6350 S 3000 B
Salt Lake City UT 84121-5952

NEWEGG INC
16839 E Gale Ave
City of Industry CA 91745

Nt St Smt? St el il el Sl el et et Skt St S S v N it e et e s et

Defendants.

The State of South Dakota, by and through the Department of Revenue
(hereinafter the State), Plaintiff in the above-entitled matter, for its Complaint
states and alleges as follows:

SUMMARY

1.  The State -- through this declaratory judgment action -- seeks a
determination that it may require Defendants to collect and remit state sales
tax on sales of tangible personal property and services for delivery into South
Dakota. The State acknowledges that a declaration in its favor will require

abrogation of the United States Supreme Court’s decision in Quill Corp. v. North

Exhibit 1

Filed: 4/28/2016 3:50:12 PM CST Hughes County, South Dakota 32CIV16-000092
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Dakota, 504 U.S. 298 (1992), and ultimately seeks a decision from the United
States Supreme Court to that effect in this case.
RELEVANT LEGAL BACKGROUND

2, In 1967, in National Bellas Hess, Inc. v. Department of Revenue of
Tllinois, 386 U.S. 753 (1967), the Supreme Court of the United States held that
the Due Process Clause and dormant Commerce Clause of the United States
Constitution both prohibit states from requiring out-of-state mail-order
retailers that lack any physical presence within a state to collect that state’s
sales and/or use taxes respecting sales for delivery to in-state residents.

3. Thereafter, the U.S. Supreme Court’s jurisprudence regarding the
“minimum contacts” sufficient to allow states to regulate conduct by non-
residents became far less restrictive. The U.S. Supreme Court’s cases
regarding the dormant Commerce Clause also changed their focus.
Responding to these changes, in 1991, the North Dakota Supreme Court held
that Bellas Hess was “an obsolescent precedent.” State v. Quill Corp., 470 N.W.
2d 203, 208 (N.D. 1991).

4. The Supreme Court of the United States granted certiorari and
reversed. In Quill, 504 U.S. at 306-308, it agreed with the North Dakota
Supreme Court that the Due Process Clause holding of Bellas Hess had been
overtaken by subsequent precedent. But it further held that, despite the fact
that “contemporary Commerce Clause jurisprudence might not dictate the
same result were the issue to arise for the first time today,” id. at 311, the

“continuing value of a bright-line rule in this area and the doctrine and

Page 2 of 20
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principles of stare decisis,” led it to “disagree with the North Dakota Supreme
Court’s conelusion that the time has:come to rencunce the bright-line test

of Bellas Hess.” Id. at 317-18. Particularly because the Due Process Clause
holding would for the first time permit Congress to “overrule” Bellas Hess itself,
the Court would withhold its *hand, at least for now.” Id. at 318.

5. The effect of Bellas Hess and Quill is to effectively immunize out-of-
state retailers lacking a physicél presence within a state from having to remit
any state sales or use taxes. As further explained below, the effects of that
immunity on the State treasury and its general retail markets have vastly
multiplied because of the meteoric rise of Internet cornmerce.

6. Nonetheless, in the 24 years since Quill was decided, Congress has
failed to make good on the Supreme Court’s invitation to address this issue
through legislation at the federal level. Bills are introduced and debated, but
routinely fail to receive even an up-or-down vote because of committee leaders

- advancing esoteric interests or other well-understood “veto” points that make
congressional inaction the strong default rule. Indeed, while many states
(including South Dakota) reacted to Quill by creating a “Streamlined” system
that would allow out-of-state retailers to easily comply with the rationalized
sales and use tax laws of all those states at once, Congress has not taken the
necessary action to allow the Streamlined system to take effect.

7. The absence of federal legislative progress on this issue reflects the
effect of Bellas Hess and Quill on the federal Constitution’s separation of

powers. Absent Quill, Congress would of course retain the power “to regulate

Page 3 of 20
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Commerce . . . among the several States,” U.S. Const. Art. 1, sec. 8, cl. 3,
including by exempting out-of-state retailers that lack physical presence within

a state from any obligation to collect and remit a state’s sales or use taxes. But

the effort to obtain affirmative congressional action would fall on those retailers
seeking a special exemption from the states’ ordinary powers of taxation, and
the states would no longer be forced to seck Congress’s permission to exercise
their own sovereign authority. If -- as is quite often the case -- Congress were
to continue to do nothing in this area, the power to tax those conducting
business in the state would remain “reserved to the States respectively,” as the
Constitution provides. U.S. Const. Amend. X.

8. 1ln a recent case, Justice Kennedy signaled that the United States
Supreme Court may be willing to once again consider whether “the time has
come to renounce the bright-line test of Bellas Hess.” Quill, 504 U.S, at 317-
18. In his concurrence in Direct Marketing Association v. Brohl, 135 S. Ct.

1124, 1134 (Kennedy J., concurring), Justice Kennedy urged that “[t}he legal

system should find an appropriate case for this Court to reexamine Quill and
Bellas Hess.” Id. at 1135. He noted that Quill was “now inflicting extreme ‘
harm and unfairness on the States,” in part because of the massive explosion
in e-commerce. Id. at 1134-1135. (“This argument has grown stronger, and the
cause more urgent, with time. When the Court decided Quill, mail-order sales
in the United States totaled $180 billion. Butin 1992, the Internet was in its

infancy. By 2008, e-commerce sales alone totaled $3.16 trillion per year in the

United States.”){citation omitted),
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9. Indeed, Justice Kennedy specifically urged that cases permitting
reconsideration of Quill should be developed as quickly as possible, because
the harm to state treasuries has become severe. “Given these changes ... it is
unwise to delay-any longer a reconsideration of the Court's holding in Quill. A
case questionable even when decided, Quill now harms States to a degree far
greater than could have been anticipated earlier.” Id. at 1133.

10. The State has taken up Justice Kennedy’s invitation, motivated by
the imminent damage that Quill continues to cause to state tax revenues, by
enacting Senate Bill 106, 91st Session, South Dakota Legislature, 2016, “An Act
to provide for the collection of sales taxes from certain remote sellers.”
(Appendix A - hereafter referred to as “the Act” or cited to as “S.B. 106”).

11. Legislative findings accompanying the passage of the Act reflect
that Justice Kennedy’s concerns are well placed, particularly with respect to
South Dakota, and that the United States Supreme Court “should reconsider
its doctrine that prevents states from requiring remote sellers to collect sales
tax{.]” See S.B. 106 § 8(7).

PARTIES

12. Plaintiff is the sovereign State of South Daketa, which collects “{a}ll
taxes levied and collected for state purposes . . . into the state treasury.” S.D.
Const. Art. X1, sec. 9.

13. The Department of Revenue administers the laws of the State
respecting taxation generally, SDCL 10-1-1 et seq., and the sales tax in

particular. SDCL 10-45 et seq. The Secretary of the Department is charged
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with investigating and taking various enforcement actions respecting the sales
tax. See SDCL 10-59-1, -5, -8, -10, -14, -15.

14. The State is specifically authorized by section 2 of the Act to “bring
a declaratory judgment action under [SDCL) 21-24 iri any circuit court” to
establish that the obligations created by the Act are valid and applicable to any
particular taxpayer that meets the statutory threshelds in the Act.

15. Defendant Newegg Inc. is one of the top online retailers in the
United States, and is headquartered in City of Industry, California. It owns
and operates Newegg.com, which sells a variety of consumer electronics. It
ships these goods directly to purchasers throughout the United States,
including into South Dakota.

16. Defendant Overstock.com Inc/ is one of the top enline retailers in
the United States, and is headquartered in Salt Lake City, Utah.
Overstock.com sells a variety of products, ranging from home goods and
furniture to clothing and diamond rings. It ships these goods directly to
purchasers throughout the United States, including into South Dakota.

17. Defendant Systemax Inc. is a Fortune 1000 company
headquartered in Port Washington, New York. 1t is a leading retailer of brand
name and private label products, including industrial, material handling and
supplies, personal computers, notebook computers, technology supplies,
consumer electronics, and computer-related accessories. It operates a number
of product sales websites that ship directly to purchasers throughout the

United States, including into South Dakota.
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18. Defendant Wayfair Inc. is a leading online retailer of home goods
and furniture headquartered in Boston, Massachusetts. It ships sales directly
to purchasers throughout the United States, including into South Dakota.

PERSONAL JURISDICTION

19. Based on information and belief, Defendants lack a physical
presence in South Dakota but are subject to the personal jurisdiction of the
South Dakota courts under SDCL 15-7-2. SDCL 15-7-2 specifically extends
the persenal jurisdiction of the South Dakota courts to parties “[e]ntering into a
contract for services to be rendered or for materials to be furnished in this state
by such person,” SDCL 15-7-2(5), and to parties committing “any act” when
extending such jurisdiction “is not inconsistent with the Constitution of this
state or with tfle Constitution of the United States.” SDCL 15-7-2{14).

20. Both the State and Federal constitutions permit South Dakota
state-court jurisdiction over retailers who solicit business from, and deliver
tangible personal property and services to, residents of the State. See Quill,
504 U.S. at 306-08 (holding that “there is no question” that such contacts
suffice for “due process purposes”); Marschke v. Wratislaw, 2007 S.D. 125,
913, 743 N.W. 2d 402, 406 (holding that personal jurisdiction of South Dakota
courts extends to limits of federal constitution).

SUBJECT MATTER JURISDICTION
21. Section 2 of the Act creates a cause of action for declaratory

judgment and empowers “any circuit court” to adjudicate that cause of action.
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Accordingly, the Sixth Judicial Circuit Court has subject matter jurisdiction
over this action,

22. SDCL 21-24-1 empowers “[clourts of record within their respective

jurisdictions ... to declare rights, status, and other legal relations whether or
not further relief is or could be claimed[,}” provides that “[n]o action or
proceeding shall be open to objection on the ground that a declaratory
judgment or decree is prayed for,” and permits “[t]he declaration {to] be either
affirmative or negative in form and effect{.)”

23. SDCL 21-24-3 permits “[a]ny person ... whose rights, status, or
other legal relations are affected by a statute” to “have determined any question
of construction or validity arising under the ... statute ... and obtain a
declaration of rights, status, or other legal relations thereunder.” “[T]he State
1s a ‘person’ within the meaning of” the Declaratory Judgment Act. Dan Nelson,
Automotive, Inc. v. Viken, 2005 S.D. 109, 706 N.W. 2d 239 (rejecting contrary
dictum in Pennington County v. State ex rel. Unified Judicial Sys., 2002 S.D. 31,
641 N.W. 2d 127).

24. As supported by the allegations below, this request for declaratory
judgment also presents a justiciable and ripe controversy, between adverse
parties, in which the State has a legally protectable interest. The declaration
the State seeks will permit it to require sales tax to be collected and remitted
from sellers without a physical presence in the State who are currently not
complying with the Act; the State is clearly interested in obtaining the tax

revenue it believes is due, and the Defendants have the contrary interest in

Page 8 of 20

-Filed: 4/28/2016 3:50:12 PM CST Hughes County, South Dakota 32CIV16-000092




Case 3:16-cv-03019-RAL Document 1-1 Filed 05/25/16 Page 13 of 40 PagelD #: 18

resisting this tax obligation. Moreover, each Defendant has failed to register to
collect and remit the state sales tax after receiving an individualized notice
directing them to-do so by April 25, 2016. That notice spécifically instructed
Defendants that failure to register would demonstrate that they did “not intend
to comply with the Act.” See Notices (Appendix Bj. Furthermore, under the
structure of the Act, the State cannot currently enforce the Act’s collection
obligation against the Defendants unless the State prevails in this suit. Were
the State to prevail, the Act will immediately apply to Defendants, requiring
them to collect and remit the state sales tax on a going-forward basis.

25. “A matter is sufficiently ripe [for declaratory judgment] if the facts
indicate imminent conflict.” Boever v. South Dakota Bd. of Accountancy, 526
N.W.2d 747, 750 (S.D. 1995)(citation omitted)(setting forth requirements for
declaratory judgment). The conflict between the State and the Defendants is
not only imminent but present: This suit will determine whether or not
Defendants must collect and remit state sales tax the day after it is decided.

VENUE

26. Venue is appropriate in this Court. Section 2 of the Act permits
this suit to be brought in “any circuit court.”

27. Furthermore, SDCL 15-5-6 permits venue “in any county which
the plaintiff shall designate” in any case where, as here, “none of the

defendants reside in the state.”
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RELEVANT STATUTES

28. The Act provides that sellers without a physical presence in the
State must comply with the State’s sales tax laws “as if the seller had a
physical presence in the state.” S.B. 106 § 1.

29. The Act contains two threshold provisions, however, that limit the
effect of this requirement on sellers who -- because of their limited size or
geographic reach -- conduct relatively little business shipping goods and
services to South Dakota residents. In particular, in order for the above
obligation to apply, the out-of-state seller must have “gross revenue from the
sale of tangible personal property, any product transferred electronically, or
services delivered into South Dakota exceed|ing] one hundred thousand
dollars,” or must have “sold tangible personal property, any product
transferred electronically, or services for delivery into Soﬁth Dakota in two
hundred or more separate transactions.” These thresholds are determined
based on either the previous calendar year or the current calendar year to date.
S.B. 106 § 1{1)-(2).

30. In addition, the Act creates a declaratory judgment action that the
State may bring to determine the validity and applicability of this obligation
with respect to individual taxpayers. S.B. 106 § 2. It also establishes special
procedures designed to ensure the most expeditious possible adjudication of
this action. S.B. 106 8§ 2, 4.

31. The Act contains three provisions designed to protect taxpayers

from accruing any tax liability -- retroactive or otherwise -- during the
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pendency of this action. First, section 3 of the Act provides that the filing of
this action operates as an injunction “prohibiting any state entity from
enforcing the obligation in section 1 of this Act against any taxpayer who does
not affirmatively consent or otherwise remit the sales tax on a voluntary
basis.”* See S.B. 106 § 3. The State filed this sﬁit immediately before the May
1, 2016 effective date of the Act to trigger this injunction and prevent any
uncertainty for taxpayers. See S.B. 106 § 9 (setting effective date). Second,
section 5 of the Act provides that “[n]o obligation to remit the sales tax required
by this Act may be applied retroactively.” Finally, sectioni 6 of the Act provides
that “[i}f an injunction provided by this Act is lifted or dissolved, in general or
with respect to a specific taxpayer, the state shall assess and apply the
obligation established in section 1 of this Act from that date forward with
respect to any taxpayer covered by the injunction.”

32. Given the provisions above, the State has simultaneously filed with
this Complaint an application for an injunction which records and makes
certain the effect of section 3 of the Act. This application can and should be
immediately granted without a hearing because the State asks only for an
injunction restraining itself and benefiting the Defendants (as well as other
taxpayers subject to the Act).

33. Theée provisions, together with the requested injunction, ensure

that any seller not complying voluntarily with the Act will face tax liability only

* The Act also makes clear that this injunction will “not apply” to any taxpayer
against whom the state prevails in an action like this one. See 8.B. 106 § 3.
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prospectively from the date on which a court holding makes clear that the Act
validly applies to the seller.
PROCEDURAL BACKGROUND

34. The Act was signed into law by Governor Dennis Daugaard on
March 22, 2016. it provides that it will be effective on the first day of the first
month that is at least fifteen calendar days from the date the Act is signed into
law. Therefore, its effective date is May 1, 2016, See S.B. 106 § 9.

35. To prepare scllers lacking a physical presence in the State for the
effect of the law, the Department of Revenue sent an individualized notice to
206 such sellers for whom available information made it almost certain that
they met the statutory thresholds set forth above and in Section 1 of the Act.
Defendants were each sent a copy of the notice (copies of which attached
hereto as Appendix B) on March 25, 2016, by Andy Gerlach, Secretary of the
Department of Revenue.

36. The State also posted relevant information about the Act on its
website, at http:/ /dor.sd.gov/Taxes/Business_Taxes/SB106.aspx.

37. The State identified the 206 sellers lacking a physical presence
within the State who received the notice by using available data to calculate the
likely amount of gross revenue that such sellers derive from sales into the
State. After applying a mathematical factor designed to avoid close cases in
which the seller might not meet the statutory thresholds, the State determined
whether the remaining sellers had registered for a license to collect and remit

sales tax. Sellers who were not registered, including all of the present
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Defendants, received the notice directing them to register by April 25, 2016,
and thus received both actual and inquiry notice of the Act more than 30 days
ago.

38. The notice carefully explained the consequences of failing to register:

“If you intend to comply with your obligations under the Act, you

should register by April 25, 2016, thereby committing to remit

‘sales tax. 1f by that date you have neither (1) registered nor (2)

notified us in writing that you are not subject to the Act because

you do not meet the thresholds above, the State will assume you

do not intend to comply with the Act. This may result in the State

initiating a legal action against you pursuant to Section 2 of the

Act. That section allows the State to address your intent not to

comply before assessirig any taxes against you by asking a court to

declare that the Act is applicable and valid as applied to you.

Because the State may file this declaratory judgement action

without undertaking an audit or any other administrative process,

it is important that you notify us immediately if you intend to

comply with the Act or you do not meet the statutory thresholds.”

39. The notice also explained that any recipient who did not meet the
statutory thresholds in section 1 of the Act should notify the State to avoid
legal action.

40. Each Defendant failed to register to collect and remit the sales tax
by April 25, 2016, and each has failed to register as of the date of this
Complaint.

41. On information and belief, each Defendant meets either or both of
the statutory thresholds, having at least $100,000 of gross revenue from sales
into the State and/or at least 200 separate such transactions.

42.  The State initiated this action against Defendants on the basis of

their refusal to register for a license following individualized notice of the need

to do so. Because of section 3 of the Act, the filing of this action immediately
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before the effective date enhances the protection of taxpayers {including

Defendants) from any argument that they face an active and enforceable

obligation to cellect and remit sales taxes before the conclusion of this action.
RELEVANT LEGISLATIVE FINDINGS

43. In enacting the Act, the South Dakota Legislature determined that
Quill causes a severe harm to the State’s tax revenue; and a concomitant harm
to state and local services:

a. “The inability to effectively collect the sales or use tax from remote
sellers ... is seriously eroding the sales tax base of this state,
causing revenue losses and imminent harm to this state through
the loss of critical funding for state and local services,” S.B. 106 §
8(1);

b. “The harm from the loss of revenue is especially serious in South
Dakota because the state has no income tax, and sales and use tax
revenues are essential in funding state and local services,” id.

§ 8(2);

c. Refusal by out-of-state retailers to collect sales taxes “causes
imminent harm to this state,” id. § 8(9).

44, The Legislature’s assessment is correct; the Department of
Revenue estimates the revenue loss associated with Bellas Hess and Quill at
approximately $48-$58 million annually for state and municipal taxes
combined. These figures are based largely on a study conducted several years

ago at the University of Tennessee, and relied upon in Justice Kennedy’s
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concurrence in DMA. See D. Bruce, W, Fox, & L. Luna, State and Local
‘Government Sales Tax Revenue Losses from Electronic Commrerce 11 {2009).

45. Furthermore, the Legislature found that, even as the costs to the
State from Quill have increased dramatically, the costs of compliance for
taxpayers have fallen just as dramatically:

In contrast with the expanding harms caused to the state from this

exemption of sales tax collection duties for remote sellers, the costs

of that collection have fallen. Given modern computing and

software options, it is neither unusually difficult nor burdensome

for remote sellers to collect and remit sales taxes associated with

sales into South Dakota.

S.B. 106 § 8(6).

46.  Again, the legislature’s assessment is clearly correct. Numerous
retailers now collect and remit sales tax in every state, and are quite capable of
administering all their state and local sales tax obligations when customers
buy goods through their online sales channels. Software integration options
are now readily available from multiple vendors for online “shopping carts.”
And because it is necessary to obtain ifnmediate information from the
purchaser regarding their residence in order to deliver the goods, it is possible
for the software to immediately calculate and inform the consumer of the
applicable sales tax before completing the transaction, and the tax can be
casily collected at the time of the sale. Indeed, the industry that provides these
integration options is robust and growing, which will make such software even
easier and less expensive to obtain in the near future. Moreover, many sellers

already have such software to address sales to states in which they do have a

physical presence.
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47.

and Use Tax Agreement, which has been enacted by more than twenty states i
(including South Dakota) in the wake of Quill. Any seller lacking a physical |
presence in the Stéte who intends to comply with the obligaﬁons set forth in
the Act can register to collect sales taxes through the voluntary Streamlined
system. That system, in turn, provides sellers the option to use sales tax
administration software from Certified Software Providers (CSPs}, with the cost
of such software borne by the states. Sellers may choose from seven different
CSPs, and the CSP will file the tax returns and remit applicable taxes for
sellers that use it. Sellers using a CSP are also immune from audit liability for
the sales they process through that software. The Streamlined system also
reduces sales tax administration cost and expense through:

a.

€.

f.

g.

This development is further supported by the Streamlined Sales

uniform definitions of products and services across ail Member
states;
freely available tax rate and tax boundary databases;

single, state level tax administration;

uniform audit procedures (for sellers that choose not to use a CSP);
simplified tax rate structures;
uniform administration of sales tax expenses; and,

uniform rules for sourcing sales.

Accordingly, a taxpayer can comply with the obligations of the Act-using

the Streamlined system at little to no personal cost (apart from actually

remitting the taxes collected from consumers), and with little to no concern
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regarding audits or errors in compliance. Moreover, many of the above benefits
are available even to sellers who do not elect to participate in the Streamlined
system as a whole, further easing the burden of compliance on all out-of-state
retailers.

48. The Legislature also found that Bellas Hess and Quill distort the
loeal retail market, causing unfairness to brick-and-mortar retailers generally,
and to smaller, locally owned businesses in particular. Out-of-state retailers
benefit from local infrastructure without paying their fair share of taxes. See
S.B. 106 § 8(5). And they also “actively market sales as tax free or no sales tax
transactions” even though “a use tax is owed” by the consumer. Id. § 8(3). As
a result, local retailers are unable to compete fairly with online retailers, which
1s likely to cause even further harm to the State by harming the local
businesses that employ local residents and make up the bulk of the State’s tax
base. Seeid. § 8(4) (“The structural advantages of remote sellers, including the
absence of point-of-sale tax collection, along with the general growth of online
retail, make clear that further erosion of this state's sales tax base is likely in
the near future.”).

49. Well-documented economic effects support the Legislature'’s
judgment. Expert economists, including researchers associated with both
sides of the political spectrum, agree that the special exemption from sales
taxation created by Quill causes serious harm to state economies (and the
national economy) by distorting the operation of the free market. See, e.g.,

Austan Goolsbee, In a World Without Borders: The Impact of Taxes on Internet
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Commerce, 115 Q.J. Econ. 561 (2000); Arthur B, Laffler and Donna Arduin,
Pro-Growth Tax Reform and E-Fairness,
http://standwithmainstreet.com/ArtLafferStudy.pdf.

50. Finally, the Legislature made clear that it wanted to accommodate
the difficulties that might be caused to out-of-state retailers by its effort to
respond to Justice Kennedy’s invitation to bring an action allowing the United
States Supreme Court to reconsider Quill. It thus created a specific cause of
action with unique protections for taxpayers, allowing the State to seek a
declaratory judgment in circuit eourt, with a direct appeal to the South Dakota
Supreme Court, both of which must be resolved as expeditiously as possible.
See S.B. 106 §§ 2, 4; see also id. §§ 8(8)-(9) (inding that “[e]xpeditious review is
necessary and appropriate,” and that the Act is intended to “permit|] the most
expeditious possible review of the constitutionality of this law”). That action
obviates the need for an audit and any effort to obtain retroactive tax hability
frem any out-of-state seller who does not wish to comply with the Act on a
voluntary basis. As the Legislature stated:

Expeditious review is necessary and appropriate because, while it

may be reasonable notwithstanding this law for remote sellers to

continue to refuse to collect the sales tax in light of existing federal

constitutional doctrine, any such refusal causes imminent harm to

this state.

At the same time, the Legislature recognizes that the enactment of

this law places remote sellers in a complicated position, precisely

because existing constitutional doctrine calls this law into

question. Accordingly, the Legislature intends to clarify that the

obligations created by this law would be appropriately stayed by

the courts until the constitutionality of this law has been clearly

established by a binding judgment, including, for example, a
decision from the Supreme Court of the United States abrogating
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its existing doctrine, or a final judgment applicable to a particular
taxpayer.

S.B. 106 § 8 (9)-(10).

51. This declaratory judgment action thus represents “the intent of the
Legislature to apply South Dakbta's sales and use tax obligations to the limit of
federal and state constitutional doctrines, and to thereby clarify that South
Dakota law permits the state to immediately argue in any litigation that such
constitutional doctrine should be changed to permit the collection obligations
of this Act.” S.B. 106 § 8 (11). Like the Legislature, the State recognizes that a
change in federal constitutional doctrine will be necessary for the State to
prevail in this case. Nonetheless, the effect of the declaration that the State
seeks in this action will be to immediately require the collection and remittance
of taxes from these Defendants under the Act -- a collection which, absent such
a declaration, the State is presently unable to enforce. There is accordingly an
immediate controversy over whether existing federal constitutional doctrine
should invalidate the Act or not, which this Court can and should adjudicate in
the first instance by declaratory judgment.

PRAYER FOR RELIEF

WHEREFORE, the State hereby prays for relief as follows:

(1) That the Court declare that the requirements of section 1 of the Act
are valid and applicable with respect to the defendants.

(2) That the Court immediately enter an order enjotning the
enforcement of the Act during the pendency of this action --

reflecting on the record the automatic effect of Section 3 of the Act
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-- and dissolve such injunction upon the entry of a declaratory
judgment in favor of the State. (A separate motion for an
appropriate order of this form has been contemporaneously filed).
(3) That the Court enter an injunction requiring the defendants to
register for a license to collect and remit the sales tax.
(4) That the Court grant such other relief as it deems just and proper

in this matter.
Dated this 28th day of April, 2016,

_/s/ Richard M. Williams

Richard M. Williams

Deputy Attorney General

Office of the Attorney General
1302. East Highway 14, Suite 1
Pierre, South Dakota 57501-8501
Telephone: (605) 773-3215
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Department of State

o United States of America, [
. _ -0 Secretary's Office
State of South Dakota (] | |

This is to certify that the attached instrument of writing is a true, correct and
examined copy of Senate Bill 0106 in our office as filed March 22,2016;

IN TESTIMONY WHEREOF, I
have hereunto set my hand and
caused to be affixed the Great Seal
of the state of South Dakota at the
city of Pierre; the capital, this day
April 18, 2016.

Shantel Krebs
Secretary of State
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or 8300 &

OFFICE OF THE SECRETARY OF STATE

Department of State

United States of America, o
' SECRETARY'S OFFICE
State of South Dakota

This is to certify that the attached instrument of writing is a true, correct
and examined copy of SB 0106 duly passed in the Legislature of the State
of South Dakota, as an Emergency Act, and has been carefully compared
with the original now on file in this office and found correct.

IN TESTIMONY WHEREOF, 1 have
hereunto set my hand and caused to be
affixed the Great Seal of the State of South
Dakota at the City of Pierre, the Capital, on
March 22, 2016.

Shantel Krebs, Secretary-of State
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AN ACT
ENTITLED, An Act to provide. for the collection of sales taxes from certain reimote sellers, to
establish certain Legislative findings, and to declate an emergency.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That the code be amended by adding a NEW SECTION to read:

Notwithstanding anly other provision of law, any sellér selling tangible personal property,
products transferred electronically, or services for delivery into South. Daketa, who does not have
a physical presence in the stafe, is subject to chapters 10-45 and ]0-52, shall remit the sales tax and
shall follow all applicable procedures and requirements of law as if the seller had a phiysical presence
in the state, provided the seller meets either of the following criteria in the previous calendar year
or the current calendar year:;

(1) - The seller's gross revenue from the sale of tangible persenal praoperty, any product
transferred electronically, or services delivered into South Dakota exceeds one hundred
thousand dollars; or

(2) The seller sold tangible personal property, any product transferred electronically, or
services for delivery into South Dakota in twe hundred or more separate transactions,

Section 2. That the code be amended by adding a NEW SECTION to read:

Notwithstanding any other provision of law, and whether or not the state initiates an audit or
other tax collection procedure, the state may bring a declaratory judgment action under chapter 21-24
in any circuit court against any person the state believes meets the criteria of section 1 of this Act o
establish that the obligation to remit sales tax is applicable and valid under state and federal law. The
circuit court shall act on this declaratory judgment action as expeditiously as possible and this action
shall proceed with priority over any other action presenting the same question in any other venue,

In this action, the court shall presume that the matter may be fully resolved through a motion to

SB No. 106 Page 1
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dismiss or a motion for summary judgment. However, if these motions do not-resolve the action,
any discovery allowed by the court may not exceed the provisions of subdivisions 15-6-73(2) and
().

The provisions of § 10-39-34, along with any other provisions authorizing atforney's fees, do not
apply to any action brought pursuant to this Act or any appeal from -any action brought pursuant to
this Act.

Section 3. That the code be amended by adding a NEW SECTION io read:

The filing of the declaratory judgment action established in this Act by the stafe operates as an
injunction during the pendency of the action, applicable to each state entity, prohibiting any state
entity from enforcing the obligation in section 1 of this Act against any taxpayer who does not
affirmatively consent or atherwise remit the sales tax on a voluntary basis. The injunction does.not
apply if there is a previous judgment from a court establishing the validity of the obligationin section
1 of this Act with respect to the particular taxpayer.

Section 4. That the cede be amended by adding a NEW SECTION to read:

Any appeal from the decision with respect to the cause of action established by this Act may only
be made to the state Supreme Court. The appeal shall be heard as expeditiously as possible.

Section 5. That the code be amended by adding a NEW SECTION to read:

No obligation to remit the sales tax required by this Act may be applied retroactively.

Section 6. That the code be amended by adding a NEW SECTION to read:

If an injunction provided by this Act is lifted or dissolved, in general or with respect to a specific
taxpayer, the state shall assess and apply the obligation established in section 1 of this Act from that
date forward with respect o any taxpayer covered by the injunction.

Section 7. That the code be amended by adding a NEW SECTION to read:

A taxpayer complying with this Act, voluntarily or otherwise, may only seek arecovéry of laxes,

SB No. 106 Page 2
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penalties, or interest by following. the recovery procedures established pursuant to chapter 10-59.
However, no claim may be granted on the basis that the taxpayer lacked a physical presence in the
state and complied with this Act voluntarily while covered by the injunction provided in section 3
of this Act. |

Nothing in this Act limits the ability of any taxpayer to obtain a refund for any other reason,
ineluding a mistake of fact or mathematical miscalcutation of the applicable tax.

No seller who remits sales tax voluntarily or otherwise under this Act is liable to a purchaser who
claims that the sales tax has been over-collected because a provision of this Act is later deemed
unjawful,

Nothing in this Act affects the obligation of any purchaser from.this state to remil use tax asto
any applicable transaction in which the seller does not collect and remit or remit an offsetting sales
tax. -

Section 8. That the code be amended by adding a NEW SECTION to read:

The Legislature finds that:

(1) The inability to effectively collect the sales or use tax from remote scliers who deliver

tangible personal property, products transferred electronically, or services directly into
South Dakota is seriously eroding the sales tax base of this state, causing revenue losses
and imminent harm to this state through the loss of critical funding for state and local
services;

(2)  Theharm from the loss of revenue is especially serious in South Dakota because the state
has no income tax, and sales and use tax revenues are essential in funding state and local
services; |

(3) Despite the fact that a use tax is owed on tangible personal property, any product

transferred electronically, or services delivered for use in this state, many remote sellers

SB No. 106 Page 3
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actively market sales as tax free or no sales tax transactions;

(4)  The structural advantages of remote sellers, including the absence of point-of:sale tax
collection, along with the general growth of online retail, make clear that further erosion
of this state's sales tax base is likely in the near future;

(5)  Remote sellers who make a substantial number of deliveries into or have large gross
revenues from South Dakota benefit extensively from this state's market, including the
economy generally, as well as state infrastructure;

(6) Incontrast with the expanding harms caused to the state from this exemption of sales tax
collection duties for remote sellers; the costs of that collection have fallen. Given modermn
computing and software options, it_is neither unusually difﬁculi nor burdensome for
remote sellers to collect and remit sales taxes associated with sales into South Dakota;

(7)  As Justice Kennedy recently recognized in his concurrence in Direct Marketing
Association v. Brohl, the Supreme Court of the United States should reconsider its
doctrine that prevents states from.requiring remoie sellers to collect sales tax, and as the
foregoing findings make clear, this argument has grown stronger, and the cause more
urgent, with time; .

(8)  Given the urgent need for the Supreme Court of the United States to reconsider this
doctrine, it is necessary for this state to pass this law clarifying its immediate intent to
reguire collection of sales taxes by remote sellers, and permitting the most expeditious
possible review of the constitutionality of this law;

(9)  Expeditious review is necessary and appropriate because, while it may be reasonable
notwithstanding this law for remote sellers to continue to refuse to collect the sales tax
in light of existing federal constitutional doctrine, any such refusal causes imminent harm

to this state;

SB No. 106 Page 4
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(10)  Atthe same time, the Legislature recognizes that the enactment of this law places remote
sellers in a camplicated position, precisely because existing constitutional doctrine calls
this law into question. Accordingly, the Legislature intends to clasify that the obligations
creafed by this law would be appropriately stayed by the courts until the constitutionality
of this law has been clearly established by a binding judgment, including, for example,
a decision from the Supreme Court of the United States abrogating its existing doctrine,
or & final judgment applicable to 2 particular taxpayer; and

(11) Itis the intent of the Legislature fo apply South Dakota's sales and use tax obligations to
the limit of federal and state constitutional doctrines, and to thereby clarify that South
Dakota law permits the state to immediately argue in any litigation that such constitutional
doctrine should be changed to permit the collection obligations of this Act.

Section 9. Whereas, this Act is necessary for the support of the state government and its existing

public institutions, an emergency is hereby declared to exist. This Act shall be in full force and effect

on the first day of the first month that is at least fifteen calendar days from the date this Act is signed

by the Governor.

SB No. 106 Page 5
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An Act to provide for the collection of sales taxes from certain remote-sellers, ta establish certain
Legislative findings, and to declare an emergency.
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"] Pepartment of 445 gast Capito] Avenue
Picrre; South Dakota 57501-3185

evenue ) : Phone;. 605-773-3311

March 25, 2016
NOTICE

Harry Amsden

Newegg Inc

17560 Rowland St

City of Industry CA 91748

Re: Important Changes {o South Dakota Tax Laws for Remote Sellers

Dear Hariy Amsden:

We are writing to bring your attention io recent changes in South Dakola law thal may require you to.begin
remitting sales tax on transactions in which tangible personal property, products transferred elecironically, or
services are delivered into South Dakota. Our estimates indicate that your busingss méets the annual statutory
thresholds that will apply 1o remote sellers. This nolice explains the applicable legal changes and steps that you
should take to begin complying with your South Dakota sales tax obligation, as well as the possible
consequences that may follow from non-compliance.

Backaround -

On March 22. 2016, Gavernor Dennis Daugaard signed into law Senate Bill 106, entitied "An Act to provide for
the collection of sales taxes from certain remote sellers” ("the Act"), enclosed. The Act becomes eiffective on May
1, 2016, and may apply to your business from May 1, 2016, forward,

The Act provides that any seller selling tangible personal properly, products transferred electronically, or services
for delivery into South Dakota must comply with all applicable South Dakota laws and procedures regarding the
sales lax "gs if the seller had a physical presence within the state.” This requirement applies only.to retailers who
meet certain statutory thresholds. In particular, this obligation applies only if, in the previous caleridar year, or
sp far in the current calendar year:

1. your gross revenue from sales Into South Dakota exceeded $100,000; or

2. you made sales for delivery into South Dakota in two hundred or more separate transactions.

Applicabliity to You

Qur estimates indicate that your business likely exceeds either or both of these thresholds. If so, you will be
obligated to begin remitting sates tax to South Dakota. If you do not mee either of these thresholds notify us
immediately to avoid any confusion or possible legal action against you.

Our records indicate that you currently do not have a South Dakota sales tax ficense, In order 0 collect sales tax
from consumers and/or remit it to the State, you must register for a sales tax license. The State has endeavored
to substantially simplify sales tax compliance for retailers by adopting the Streamiined Sales and Use Tax
system. You can register fora South Dakota tax license at hitp://sd.govitaxapp or through the Strearmiined

system at htip:/www.streamlinedsalestax.orq.

hup:Hdor.sd.gov/
Appendix B
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If you intend to comply with your obligations under. the Act, you should register by April 25, 2016, thereby
committing ta remit sales tax. If by that date you have neither (1) registered nor (2) muﬁed us in writing that you.
are not subject fo the Act because you do not meet the thresholds above, the State will assume you do notintend
to comply with the Act. This:may result in the State initiating a legal action against you pursuant to Section 2 of
the Act. That section-allows the State to address your intent not to comply before assessing any taxes against -
you by asking a court o declare that the Act is applicable and valid as applied to you. Because the State may file
this declaratory judgement action without undertaking an audit or any other administrative process, it Is important
ihat you notify us immediately if you intend to-comptly with the Act'or you do not meet the statutory thresholds.

Written notification Lhat you are not subject to this Act must be received by Kathy Smith no later than April 25,
2018. You may subrmit your written statement by email to Kathy smith@state $d.us or by regular mail to:

State of South Dakota

Altn: Kathy Smith

445 £ Capitol Ave

Pierre 8D 57501
Pursuant to the Act, the.action described above will not result in any fees, penalties, or retroactive tax Jiability
against you. Instead, if an action is initiated and a dectaralory judgment is entered against you, you will be
required to begin remitting the sales tax immediately from that point forward. .
Additional information is available on our website at hitp//dor.sd.gov/,

If you have questions or need further assistance, you can contact Kathy Smith at 605-773-3311.

Sincerely,

Angy Gerlach, Secretary
South Dakota Department of Revenue

Enclosure
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445 Eust Capitol Avchue
Picere, South Dakota 575013185
Phoner605-773-3311

: Department aof

(AR VA R X ad

March 25, 2016
NOTICE

Robert Hughes
Overstock.com Inc

6350 South 3000 East #100
Salt Lake City UT 84121

Re: Important Changes to South Dakota Tax Laws-for Remote Seliers

Dear Robert Hughes:

We are writing to bring your attention to recent changes in South Dakola Jaw that may require you Yo -begin
remitting sales tax on transactions in which tangible personal property, products transferied electronically, or
services are delivered into South Dakota. Our estimates indicate that your business meets the apnual statytory
thresholds that will apply to remote sellers. This notice explains the applicable legal changes and steps that you
should take 1o begin complying with your South Dakola sales tax obligation, as well as the possible
consequences that may follow from non-compliance.

Backqround

On March 22, 2016, Governor Dennis Daugaard signed into law Senale Bill 106, entitled "An Act to provide for
the collection of sales taxes from certain remote sellers” (“the Act”), enclosed. The Act becomes effective on May
1, 2016, and may apply to your business from May 1, 2016, forward.

The Act provides that any seller selling tangible personal property, products transferred electronically, or services
for delivery into South Dakota must comply with all applicable South Dakota laws and procedures regarding the
sales tax "as if the seller had a physical presence within the state.” This requirement applies only to retailers who
meet certain statutory thresholds. In particular, this obligation applies cnly if, in the previous calendar year, or
so far in the current calendar year:

1. your gross revenuée from sales into South Dakota exceeded $100,000; or

2. you made sales for delivery into South Dakota in two hundred or more separate transactions.

Applicability to You

Our estimates indicate that your business likely exceeds either or both of these thresholds. If so, you will be
obligated to begin remiiting sales tax to South Dakota. If you do not meet either of these threshoids nolify us
immediately to avoid any confusion or possible legal action against you,

Our records indicate that you currently do not have a South Dakota sales tax license. In order to ¢collect sales tox
from consymers and/or remit it to the State, you must register for a sales tax license. The State has endeavored
to substantially simplify sales tax compliance for retailers by adopting the Streamiined Sales ang Use Tax
system. You can register for a South Dakota tax license at hitp://sd.govitaxapp or through the Streamiined
system at http:/fwww.streamiinedsalestax.org.

hrep:tidor.sd.gov/
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It you intend to comply with your dbligations under the Act, you should register by April 25, 2018, thereby
committing 1o remit sales tax, If by thatdate you have neither (1) registered nar (2) notified us inwriting that you
are not subject to'the Act because you 46 not meet the thresholds above, the State will assume you do not intend
to comply with the Act. This may result in the State initiating a legal action against you pursuant to Section 2 of
the Act. That section allows the State to address your intent not to comply befors assessing any taxes against
you by asking a court to deciare that the Act is applicable and valid as.applied to you. Because the State may file
this declaratory judgement action without undertaking an audit or any gther administrative process, It is important
that you nofify us immediately if you intend to comply with the Act or you do not meet the statutory thresholds.

Written notification that you are not subject to this Act must be received by Kathy Smith no fater than April 25,
2018, You may submit your written statement by email to Kathy.smith@state. sd.us or by regular mail to:

State of South Dakota

Alin: Kathy Smith

445 E Capitol Ave

Piarre SD 57501
Pursuant to the Act, the action described above will not result in any fees, penalties, or retroaclive tax liability
against you. Instead, if an agtion is initiated and a daciaratory judgment is entered against you, you will be
required to begin remitting the sales tax immediately from that point forward.
Additiona! information is available on our website al http/dor.sd.gov/.

if you have questions or need further assistance, you can contact Kathy Smith at 605-773-3311.

Sincerely,

Andy Gerlach, Secretary
South Dakota Depariment of Revenue

Enclosure
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445 East Capitol Avenue
e . Picrre, South Dukota $7505-3185
eV Phone: §)5-773-33%1

March 25, 2016
NOTICE

Lawrence Reinhold
Systemax Inc

11 Harbor Park Dr

Port Washington NY 11050

Re: Imperant Changes to South Dakota Tax Laws for Remote Seilers

Dear Lawrenca Rainhold:

We are writing to bring your attention to recent changes in South Dakota law that may require you to begin
remitting sales tax on transactions in which tangible personal property, products transferred electronically, or
services are delivered into South Dakota, Our estimates indicate that your business meets the annual statutory
thresholds that will apply fo remote sellers. This notice explains the applicable legal changes and steps that you
should take to begin complying with your South Dakota sales tax obligation, as weli as the possible
consequences that may follow from non-compliance.

Background

On March 22, 2016, Governor Dennis Daugaard signed into law Senate Bill 106, entitled "An Act to-provide for
the collection of sales taxes from cerlain remote sellers” {"the Act’), enclosed. The Act becomes effective on May
1, 2016, and may apply toyour business from May 1, 2016, forward.

The Act provides that any seller selling tangible personal property, products transferred electronically, of services
for-defivery into-South Dakota must comply with all applicable South Dakota laws and procedures regarding the
sales tax "as if the sellet had a physicat presence within the state.” This requirement applies only to retaflers who
meet-certain statutory thresholds. In-particular, this obligation applies only if, in the previous calendar year, or
8o far in.the current calendar ysar.

1. your gross revenue from sales into Seuth Dakota exceeded $100,000; or

2. you made sales for delivery into South Dakota in two hundred or more separate transactions,

Applicability to You

Our estimates indicate thel your business likely exceeds either or both of these thresholds. if 50, you will be
obfigated to begin remitting sales tax to South Dakota. If you do not meet either of these thresholds notify us
immediately to avoid any confusion or possible legal action against you.

Qur records indicate that you currently do not have a South Dakota sales tax license. In order to collect sales tax
from consumers and/or remit it to the State, you must register for a sales tax license. The State has endeavored
to substantially simplify sales tax compliance for retailers by adopting the Streamlined Sales and Use Tax
system. You can register for a South Dakota tax license at hitp://sd.qov/taxapp or through the Streamlined

system at hitp://www streamliinedsalestax org.

hup:tidor.sd.gov/
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if you intend 1o comply with your obligations under the Act, you shoyld register by Apri 25, 2016, thereby
committing 10 remit sales 1ax. if by that date you have neither (1) registerad nor {2) not;ﬁed us in writing thatyou
are not subjéct fo the Act because you do nol meéet the thresholds above, the State will assume you do not intend
to-comply with the Act. This may result in the State initiating a Jegal agtion against you pursuant to Section 20t
the Act. That section aliows the State to address your intent not to comply before assessing any taxes.against
you by asking a court to declare that the Act is applicable and valid as applied 1o you, Betause the State may file
this declaratory judgemant action without undertaking an audit or any- Giher administrative process, it is important
that you notify us immediately if yoir intend to comply with the Act or you do not meat ihe statutory thresholds,

Written notification that you are not subject to this-Act must be received by-Kathy Smith no later than April 25,
2016. You may submit your written statement by email to-Kathy.smith(@state.sd, us or by regular mail fo:

State of South Dakota

Atin; Kathy Smith
445 E Capltol Ave

o o mea

Pursuant to the Act, the aclion described above will not result in any fees, penalties, or refroactive tax liability
against you. Instead, if an action is initialed and a declaratory jJudgment is entered against you, you will be
required to begin remitting the sales tax immediately from that point forward.

Additional information is available on our website at hitp//dor,sd.gov/.

If you have questions or need further assistance, you can contact Kathy Smith at 605-773-3311,

Sincerely,

Andy Gerlach, Secretary
South Dakota Department of Revenue

Enclosure
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445 East Capitol Avenue
Picsre, Southy Dakour 57501-3185
Phone: 605-773-3371

March 25, 2016

NOTICE

Michael Fleisher

Wayfair LLG

177 Huntington Ave #5000
Boston MA 02115

Re: Important Changes to South Dakota Tax Laws for Remote Sellers
Dear Michael Fleisher:

We aie wriling to bring your atténtion to recent changes in South Dakota law that may require you to begin
remlttlng sales tax-on transactions in which tangible personal property, products transferred electronically, or
services are-gefivered into South Dakota. Our estimates indicate that your business meets the.annual statutory-
thresholds that will apply to rempte sellers. This notice expiains the applicable legal changes ang steps that you
should take 1o begin complying with your South Dakota sales tax abligation, as well as the possible
consequences that may follow from non-compliance.

Background

On Marth 22; 2018, Governor Dennis Daugaard signed into law Senate 8ill 106, entitied “An Act 10 provide for
the collection of sales taxes from certain remote seflers™ {"the Act’), enclosed. The Act becomes effective on May
1, 2016, and may apply to your business from May 1, 2016, forward,

The Act provides that any seller selling tangible personal property, products transferred electronicaily, ot services
for delivery inte South Dakota must comply with all applicable South Dakota laws and procedures regarding the
sales tax “as if the seller had a physical presence within the state.” This requirement applies only to refaiiers who
meet centain statutory thresholds, 1n particular, this obligation applies only if, in the previous calendar year, or
8o farin the current calendar year:

1. your gross revenue from sales into South Dakota exceeded $100,000; of

2. you made sales for delivery into South Dakota in two hundred or more separate transactions.

Applicability to You

Our eslimates indicate that your business likely exceads either or both of these thresholds. If 50, you wili be
obligated to begin remitting sales tax o South Dakota, if you do not meet either of these threshalds notify us
immedialely 16 avoid any confusion or possible legal action against you.

Our records indicate that you currently do not have a South Dakota sales tax license. In order to collect sales tax
from consumers andfot remit it 1o the State, you must register for g sales tax license. The State has endeavored
to substantially simplify sales 1ax compliance for retailers by adepting the Streamlined Sales and Use Tax
system. You can register for a South Dakola tax license at http://sd.qov/taxapp or through the Streamiined
system at hitp://www streamlinedsalestax.org. -

hutp fldor.sd.gov/
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i you intend to comply with your obligations-under the Act, you should reglster by April 25, 2046, thereby
committing to remit s2les aox, if by that date you have neither (1) registered nor(2) notified us in writing that you

ars not subject to the Actbecause you do not meet the thresholds above, the State will assinie you do not intend

1o comply with the Act. This may resuit in the State initiating a legal aclion against you pursuant to Section 2 of
the Act, That section allows the State to address your intent not 1o comply before assessing any taxes against
you by asking.a court to declare that the Act i3 applicable and valid as applied to you. Because the State may file.
this:declaratory judgement-action without undertaking an audit or any other administrative procgss, it is important
that you nofify us immediately if you intend to comply with the Act.or you do not meet the siatutory thresholds,

Written nofification that you are not subject to this Act must be received by Kathy Smith no fater than April 25,
2018. You may submit your written statement by email to Kathv. smith@state sd.us o by regular mail to:

Stete of Scuth Dakota

Altn: Kathy Smith

445 E Capitol Ave

Pierre SD 57501
Pursuant to the Act, the action described above will not result in any fees, penalties, or retroactive-tax habilty
against you, Instead, if an action is initialed and a declaratory judgment is entered against you, you will be
required to begin remitting the sales tax immediately from that point forward.

Additional information is available on our website at hitp//dor.sd.gov/.

If you have questions or need further assistance; you ¢an contact Kathy Smith at 605-773-3311.

Sincerely,

Andy Gerlach, Secretary
South Dakota Department of Revenue

Enclosure
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@ CT Corporatlon Service of Process
Transmittal
05/02/2016
CT Log Number 529090579
TO: Mark Griffin, General Counsel

Overstock.com, Inc

6350 South 3000 East

Salt Lake City, UT 84121

RE: Process Served In Delaware

FOR: Overstock.com, Inc. (Domestic State: DE)

. ENCLOSED ARE COPIES OF LEGAL PROCESS RECEIVED BY THE STATUTORY AGENT OF THE ABOVE COMPANY AS FOLLOWS:

TITLE OF ACTION: STATE OF SOUTH DAKOTA, Pltf. vs. WAYFAIR INC, et al., Dfts. // To: OVERSTOCK.COM
INC

DOCUMENT(S) SERVED: Summons, Complaint, Appendix(s), Attachment, Act, Notice(s)

COURT/AGENCY: Hughes County - Sixth Judiciat Circuit Court, SD
Case # 32CIV1692

NATURE OF ACTION: This declaratory judgment action thus represents "the intent of the Legislature to

apply South Dakota’s sales and use tax obligations to the limit of federal and state
constitutional doctrines and to thereby clarify that South Dakota law permits the
state to immediately argue in any litigation that such constitutional doctrine should
be changed to permit the collection obligations of this Ac

ON WHOM PROCESS WAS SERVED: The Corporation Trust Company, Wilmington, DE

DATE AND HOUR OF SERVICE: By Process Server on 05/02/2016 at 14:00
JURISDICTION SERVED : Delaware
APPEARANCE OR ANSWER DUE: Within 30 days after the service of this Summons and Complaint upon you, exclusive

to the date of service

ATTORNEY (S) / SENDER(S): Richard M. Williams
Office of the Attomey General
1302 East Highway 14, Suite 1
Pierre, SD 57501-8501
605-773-3215

ACTION ITEMS: SOP Papers with Transmittal, via Fed Ex 2 Day , 782970393201
Image S0P
Email Notification, Mark Griffin mgriffin@overstock.com
Email Notification, Eddie Christensen echristensen@overstock.com
Email Notification, Glen Nickle gnicklie@overstock.com

Emait Notification, Krysta Pecharich kpecharich@overstock.com

SIGNED: The Corporation Trust Company
ADDRESS: 1209 N Orange St

Page 10of 2/ RT

tnformation displayed on this transmittal is for CT
Corporation's record keeping purposes only and is provided to
the recipient for quick reference. This information does not
constitute a legal opinion as to the nature of action, the
amount of damages, the answer date, or any information
contained in the documents themselves. Recipient is
responsible for interpreting said documents and for taking

EXHlBIT appropriate action. Signatures on certified mail receipts
confirm receipt of package only, not contents.
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% CT Corporation

TO: Mark Griffin, General Counsel
Overstock.com, Inc
6350 South 3000 East
Salt Lake City, UT 84121

RE: Process Served in Delaware

FOR:  Overstock.com, Inc. (Domestic State: DE)

Wilmington, DE 19801-1120

TELEPHONE: 302-658-7581
DOCKET HISTORY:
DOCUMENT(S) SERVED: DATE AND HOUR OF SERVICE:
Summons, Complaint B)3I Process Server on 04/29/2016 at
13:45

Service of Process

Transmittal
05/02/2016
CT Log Number 529090579

TO CT LOG NUMBER:

Mark Griffin, General Counsel 525085359
Overstock.com, Inc

Page2 of 2 /RT

Information displayed on this transmittal is for CT
Corporation’s record keeping purposes only and is provided to
the recipient for quick reference. This information does not
constitute a legal opinion as to the nature of action, the
amount of damages, the answer date, or any information
contained in the documents themselves. Recipient is
responsible for interpreting said documents and for taking
appropniate actian. Signatures on certified mail receipts
confirm receipt of package only, not contents.
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

Defendants.

: 88 :
COUNTY OF HUGHES ) ' SIXTH JUDICIAL CIRCUIT
STATE OF SOUTH DAKOTA, } 32 Civ. 16-92
S ) S
Plaintiff, ) SUMMONS
)
V. )
)
WAYFAIR INC )
4 Copley PLFL 7 )
Boston MA 02116-6504 )
)
SYSTEMAX INC )
11 Harbor Park Dr )
Port Washington NY 11050 )
L— . )
___OVERSTOCK.COM INC )
6350 S 3000 E )
Salt Lake City UT 84121-5952 )
)
NEWEGG INC . )
16839 E Gale Ave - ) - -
City of Industry CA 91745 )
)
)

GREETINGS FROM THE STATE OF SOUTH DAKOTA TO THE ABOVE-NAMED-
DEFENDANTS: :

Corporation Service Co., 2711 Centerville Rd #400, Wﬂmmgton DE 19808
Registered Agent for Wayfair Inc.

Corporation Service Co., 2711 Centerville Rd #400, Wilmington DE 19808
Registered Agent for: Systemax Inc.

The Corporation Trust Co., Corporation Trust Center, 1209 Orange St,

Wilmington DE 19801
Reglstered Agent for: Overstock.com, Inc.

Corporation Service Co., 2711 Centerville Rd #400, Wilmington DE 19808
Registered Agent for Newegg Inc.
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You are hereby summoned and required to serve upon the Attorney

General, Plaintiff's attorney, whose address is the Office of the Attorney

" General, 1302 East Highway 14, Suite 1, Pierre, South Dakota 57501-8501, an
Answer to fhe .Cbmplaint, whichi is hercﬁritﬁ sefved u'pon you and filed on the
28t Day of April, 2016, irﬁjhe office of the clerk of the Circuit Court of the
Sixth Jud@cial Circuit at Pierre in and for the County of Hughes, State of South
Dakota, within thirty (30) days after the service of this Summons and
Complaint upon you, exclusive to the date of service. If you fail to file an
Answer within thirty days of the date of service"u'pon you, judgment by default
will be taken against you for the relief as prayed for in the Complaint.

Dated this 29th day of April, 2016.

/s/ Richard M. Williams
Richard M. Williams
Deputy Attorney General
Office of the Attorney General
1302 East Highway 14, Suite 1
Pierre, South Dakota 57501-8501
" Telephone: {(605) 773-3215
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STATE OF SOUTH DAKOTA ) o IN CIRCUIT COURT
. . ss
COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT -
STATE OF SOUTH DAKOTA, _
- 32 Civ. 16-92
Plaintiff, '
: COMPLAINT .
V.
WAYFAIR INC

4 Copley PL FL 7
Boston MA 02116-6504

SYSTEMAX INC
11 Harbor Park Dr
Port Washington NY 11050

OVERSTOCK.COM INC
6350 S 3000 E ,
Salt Lake City UT 84121-5952

NEWEGG INC
16839 E Gale Ave
City of Industry CA 91745

Defendants.

N N Nt Nt St Nt St et Nl ettt vl Nl et it tenk? e it e s Ut e

The State of South Dakota, by and through the Department of Revenue
“(hereinafter the State), Plaintiff in the above-entitled matter, for its Complaint
states and alleges as follows:
. SUMMARY -

L The State -- through this déclaratory judgment action -- seeks a
determination that it may require Defendants to éollect and remit state sales
tax on sales of tangible personal pl;opcrty and Sewices for deﬁvery into South
Dakota; The State acknowledges that a declaraﬂon in its favoxf will require

abrogation of the United States Supreme Court’s decision in Quill Corp. v. North
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Dakota, 504 U.S. 298 {1992}, and ultimately seeks a ciecision from the United
S@atcs Supreme Court to that effect in this case.

_ . RELEVANT LEGAL BACKGROUND

2. In 1967, in Nﬁtional Bellas Hess, Inc. v. Department of Revenue of
Mlinois, 386 U.S.. 753 (1967), the Supreme Court of the United States held that
the Due Procc_ss Clause and dormant Commgrce Clause of the United States
Coqstitﬁtion both ptﬁhibit states from requiring out-of-state mail-order
retailers that lack any physical presence within a state to collect that state’s
- saies‘ aﬁd—/ or usé taxes respecting saleS‘for_ delivéry to in-state residents.

3. Thereafter, the U.S. Supreme Court’s jurisprudence regarding thé
“minimum contacts” sufficient to allow states to regulate conduct by non-
residents becamé far less restrictive. The U.S..Supreme Court’é cases
regarding the dormant Commerce Clause also changed their focus.

Responding to these changes, in 1991, the North Dakota Supfeme Court held

that Bellas Hess was “an obsolescent precedent.” State v. Quill Corp., 470 N.W.

2d 203, 208 (N.D. 1991).

4. The Supreme Court of the United States granted certiorari and
reversed. In Quill, 504 U.S. at 306-308, it agreed with the North Dakota
Supreme Court that the Due Process Clause holding of Bellas Hess had been
overﬁkcn by subsequent precedent. But it further held that, despite the fact
that “contemporary Commerce Clause jurisprudcnce'might not dictate the
sarﬁe result were the issue to arise for the first time today,” id. at 311, the

“continuing value of a bright-line rule in this area and the doctrine and

Page 2 of 20
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principles of stére decisis,” led it to “disagree with the North Dakota Supreme
Court’s conclusion that the time has come to renounce the bright-line test

" of Bellas Hess.” Id. at 317-18. Particularly because the Due Process Clause
holding would for the first time pérmit Congress to "overrule” Bellas Hess itself,
the Court would withhold its “hand, at least for now.” Id. at 318.

5. The effect of Bellas Hess and Quill is to effectively immunize out-of-
state retailers lacking a physical presence within a state from having to remit
any state sales o-r use taxes, As further explained below; the effects of that
immunity on the State treasury and its general retail markets have vastly -
multiplied because of the meteoric rise of Internet commerce.

* 6. Nonetheless, in the 24 years since Quill was decided, Congress has
failed to make good on the Supreme Court’s invitation to address this issue
through legislation at the federal level, Bills are introduced and debated, but
routinely fail to receive even an up-or-down vﬁte because of committee leaders
advancing esoteric interests or other well-understood “veto” points that make
congressional inaction the strong default rule. Indeed, while many states
(including South Dakota) reacted to Quzll byA creating a “Streamlined” system
that would ailow out-of-state retailers to easily comply with the rationalized
sales and use tax laws of all those states at once, Congress has not taken the .
necessary action to allow the Streamlined systcm to take effect.

7. The absence of federal legisléﬁve progl'css on this issﬁe reflects the
effect of Bellas Hess and Quill on the federal Constitution’s separation of

powers. Absent Quill, Cong}css would of course retain the power “to regulate

Page 3 of 20
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Commerce . . . among the several States,” U.S. Const. Art. 1, sec. 8, cl. 3,
including by exempting out-of-state retailers that lack physical presence within
a state from any obligation to collect and remit a state’s sales or use taxes. But
the effort to obtain aﬁirmaﬁ{re congreésional action would fall on thosc retailers
seekin_g'a special exemption from the ,states’v ordinary powers of taxation, and
the states would no longer be forced to seek Congress’s permission to exercise
their own sovereign authority. If - as is quite often the case ;— Congress were
to continue to do nothing in this a}ea, the power to tax those condﬁcting
business in the state would remain “reserved to the States respectively,” as the
Constitution provides. U.S. Const. Amend. X
8. In arecent case, Justice Kennedy signaled that the United States

Supreéme. Court may be willing to once again consider whether “the ﬁme has
come to renounce the bright-line test of Bellas Hess.” Quill, 504 U.S. at 317-
18. In his concurrence in Direct Marketing Association v. Brohl, 135 S. Ct.
1124, 1134 (Kennedy J., concurring), Justice Kennedy urged that “[t]he legal

~ system should ﬁnci an appropriate case for this Court to reexamine Quill and
Bellas Hess.” Id. ét 1135. He noted that Quill wéé “now inflicting .cxtreme
harm and unfairness oﬁ the States,” in part because of the massive explosion
in e-commerce. Id. at 1134-1 1(_35. (“Tﬁis argument has grown stronger, and the
causé more urgent, with time. When the Court decided Quill, mail-order sales
in the United States totaled $180 billion. But in 1992, the Internet was in its

infancy. By 2008, e-commerce sales alone totaled $3.16 trillion per year in the

United States.”}{citation omitted).
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9. Indeed, Justice Kennedy épeciﬁcaﬂy-ﬁrgcd that cases permitting
reconsideration of Qu;'ll shouild be developed as quickly as possible, because
the harm to state treasuries has become severe. “Given these changes ... it is
unwise to delay any longer a reconsideration of the Court's holding in Quill, A -
case questionable. ei}en when decided, ‘Quill now harms States to a degree far
greater than could have beén anticip'ated earliér." Id. at 1135.

10. 'I‘hé State has taken up Justice Kennedy’s invitation, rhotivgted by
the imminent damage that Quill continues to cause to state tax revenues, by

" enacting Senate Bill 106, 91st Session, South Dakota Legislature, 2016, “An Act

to pi'oyide for fhe collection of sales taxes from certain remote sellers.”
(Appendix A - hereafter referred to as “the Act” or cited to as “S.B. 106”).'

11. Legislative ﬁndinés accompanying the passage of the Acf reflect

' that Justice Kennedy’s concerns are well placed, particularly with respect to
South Dakota, and that the United States Supreme Court “should reconsider
its doctrine that ﬁrevents states from requiring remote sellers to collect sales
tax(.]* See S.B. 106 § 8(7). |
| PARTIES

12. Plaintiff is the sovereign State of South Dakota, which collects “[a]ll
taxes levied and collected for state purposes . . . into the state treasury.” S.D.
Const. Art. X1, sec. 9.

13. Thc‘ln)cpartment of Révenue administers the laws of the State
respecting taxation generally, SDCL 10-1-1 et seq., and the sales tax in

particular. SDCL 10-45 et seq. -The Secretary of the Department is charged
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with im-restigating and taking vaﬁous enforcement actions respecting the sales
tax. SeeSDCL 10-59-1,-5, -8, -10,-14,-15. " |

14. The State is specifically authorized by section 2 of the Act to “bring
a declaratory judgment actioe under [SDCL] 21-24 in any circuit court” to
establish that the obligations created by the Act are valid and applicable to any
particular taxpayer that meets the statutory thresholds in the Act.

. 15. Defehdant Newegg Inc. is one of the top online retaiiers in the
. United States, and is headeuartered in- City of Industry, California. 1t owns
and opcratee Newegg.com, which sells a variety of eonsumer eiectronics. A
ships these goods directly to purehasers througl_)out the United Stafes,,
includihg into South Dakota.

16. Defendant Qverstock.com Inc/ is one of the top online retailers in

’thc United States, and is headquartered in Salt Lake City, Utah,
Overstock.com sells a variety of products, ranging from home goods and
furniture to clothing and diamond rings. It ships these goods directly to
purchasers throughout the United States, including into South Dakota.

17. Deiendant Systemax Inc. is a Fortune.lood company
headquartered in Port Washington, New York. It is a leading retailer of brand
name and private label products, including industrial, material handling and

| supplies, personal computers, notebook computers, technology supplies,
consumer electronics, and computer-related accessories. It operates a number

of product sales websites that ship directly to purchasers throughout the

United States, including into South Dakota.
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18. Defendant Wayfair Inc. is a leading online retailer of home goods
and furniture headQuartered in Boston, Massachusetts. It ships sales directly
to purchasers throughout the Uhited States, including into South Dakota.

PERSONAL JURISDICTION

19. Based on information and belief, Defendants lack a physical
presence in South Dakota but are subject to the personal jurisdiction of the
South Dakota courts under SDCL 15-7-2. SDCL 15-7-2 specifically extends
the personal jurisdiction of the South Dakota courts to parties “[e]ntering into a
t::ontract for services to be rendered or for matefials to be furnished in this state

by such person,” SDCL 15-7-2(5), and to parties committing “any act® when
extending such jurisdiction “is not inconsistent with the Constitution of this
state or with the Constitution of the United States.” SDCL 15-7-2(14).

20. Both the State and Federal constitutions permit South Dakota
state-court jurisdiction over retailers who solicit business from, and deliver
tangible pérsonal property and services to, residents of the State. See Quil,
504 U.S. at 306-08 (holding that “there is no question” that such contacts
suffice for “due process purposes”); Marschke v. Wratislaw, 2007 S.D. 125,
113, 743 N.W. 2d 402, 406 {holding that personal jurisdiction of South Dakota
courts extends to limits of federal constitution). |

SUBJECT MATTER JURISDICTION
21. Section 2 of the Act creates a éaﬁse of action for declaratory

judgment and empowers “any circuit court” to adjudicate that cause of action.

Page 7 of 20
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Aécordingly, the Sxxth Judicial Circuit Court has éubject matter jurisdicﬁon
over this action.

22,  SDCL 21-24-1 empowers “[c|ourts of recqrd within their respective
jurisdictions ... to declare rights, status, and other legal relations whether or
not further relief is o.r could be claimed|[,]” provides that “[n|o action or
proceeding shall be open to objection on thé ground that a declaratory

" judgment or decree is prayed for,” and permits “[tJhe declaration [to] be either
affirmative or negative in form and effect[.]”

"~ 23. SDCL 21-24-3 permits “[ajny person ... whose fights, status, or
other legal relations are affected by a statute” to “have determined any question
of construction or validity arising under the ... statute ... and obtain a
declaration of rights, status, or other legal relations then_aunder.” “|Tthe State . . .
is a ‘person’ within the meaning of” the Declaratory Judément Act. Dan Nelson,
Automotive, Inc. v. Viken, 2005 S.D. 109, 706 N.W. 2d 239 (rejecting contrary

. dictum in Pennington County v. Staté ex rel. Unified Judicial Sys., 2002 S.D. 31,
641 N.W. 2d 127). o

| 24. As supported by the allegations below, this request for deélaratory
judgment also px;esents a justiciable and ripe controversy, between adverse
parties, in which the State has a legally protectable interest. The declaration
the State seeks will permit it to require sales tax to be collected and remitted
from sellers without a physical presence in the Stéte who are currently not
complying with tﬂe Act; the State is clearly interested in obtaining the tax

revenue it believes.is due, and the Defendants have the contrary interest in
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resisting this tax obligation. Moreover, each Defendant has failed to register to
collect and remit the state sales tax a_fter receiving an individualized notice
directing them to do so by April 25, 2016. That notice specifically instructed
- Defendants that failure £o register would dem(;nstrate that they did “not intend

to comply with the Act.” See Notices (Appendix B). Furthermore, under the
structure of the Act, the State can-not' currently enforce the Act’s collection
obligation against the Defendants unless the State prevails in this suit. Were
the State to prevail, the Act will immediately apply to Deféndants,‘réqﬁiriﬂg
them to collect and remit the state sales tax on a going-forward basis.

25. “A matter is sufficiently ripe [for aeclaratory judgment] if the facts -
indicate imminent conflict.” Boever v. South Dakota Bd. of Accountancy, 526
N .W.Zd 747, 750 (S.D. 1995)(citation 0mittcd)(§etting forth requirements for
declaratory judgment). The conflict between the State and the Defendants is

- not only imminent but present: This suit will determine whether or not
Defendants must collect and remit state sales tax the day after it is decided.
VENUE

26. Venue is appropriate in this Court. Section 2 of the Act permits.
thié suit to be brought in “any circuit court.”

27. | Furthermore, SDCL 15-5-6 permits venue “in any county which
the plaintiff shall designate” in any case where, as here, “none of the

defendants reside in the state.”
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RELEVANT STATUTES
28. The Act provides that sellers without a physical presence in the
~ State must comply with the State’s sales tax laws “as if the seller had a
| physical pfesence in the state.” S.B. 106 § 1. |
29. The Act contains two threshold provisions, however, that limit the
effect of this requirement on sellers who -- because of their limited size or
geogréphic reach -- conduct relatively little business shipping goods and
servicés to South Dakota residents. In particular, in order for the abové
obligation to apply, the out-of-state séller must have “gross revenue from the
sale of tangible personal property, any product transferred electronically, or
services delivered into South Dakota exceed|ing] one hundred thousand
dollarsA," or must have “sold tdngible personal property, any product
transferred electronically, or services for delivery into South Dakota in two
hundred or more separate transactions.” These thresholds are determined
based on either the previous calendar year or the current calendar year to date. -
S.B. 106 § 1(1)-(2).

'30. In addition, the Act creates a declaratory judgment action that the
State may bring to determine the validity and applicability of this obligatioﬁ
with respect to individual taxpayers. S.B. 106 § 2. 1t also establishes special
procedures designed to ensure the most expeditious possible' adjudication of
this action. S.B. 106 §§ 2, 4.

31. The Act contains three provisions designed to protect taxpayers

from accruing any tax liability -- retroactive or otherwise -- during the
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pendency of this action. First, section 3 of the Act provides that the filing of
this action 'operates as an injunction “prohibiting any state entity from
cnforciné the obligation in section 1 of this Act against any téxpayc'r who does
not affirmatively consent or otherwise remit the sales tax on a voluntary
basis.” See S.B.' 106 § 3. The State filed this suit immediately before fhe May
1, 2016 effective date of the Act to trigger this injunction and prevent any
uncertainty qur taxpayers. See S.B. 106 § 9 (setﬁng effective date). Second,’

" section S of thc' Act provides that “|njo obligation to remit the sales tax requifed
by this Act may be applied retroactively.” Finally, section 6 of the Act provides

“that “[i}f an injunc‘tion provided by this Act is lifted or dissolved, in general or
with respect to a specific taxpayer, the state shall assess and apply the
-obligation established in section 1 of this Act from thai: détc'forward with
respect to any taxpayer covered by the injunction.”

32. Given the provisions above, the State has simultaneously filed with
this Compiaint an application for an injunction which records and makes
certain the effect of section 3 of the Act. .This application can and should be
immediately granted without a hearing because the State; asks only for an
injunction restraining itself and benefiting the Defendants -(as well as other
taxpayers subject.to the Act).

33. These provisions, together with the requested injunction, énsurc

that any seller not complying voluntarily with the Act will face tax liability only

* The Act also makes clear that this injunction will “not apply” to any taxpayer
.against whom the state prevails in an action like this one. See S.B. 106 § 3.

Page 11 of 20




Case 3:16-cv-03019-RAL Document 1-2 Filed 05/25/16 Page 16 of 40 PagelD #: 61

prospectively from the date on which a court holding makes clear that the Act
validly applies to the seller. |

| PROCEDURAL BACKGROUND.

34. The Act was signed into law by Governor Dennis Daugaérd on
- March 22; 2016. It provides that it will be effective on the first dajf of the first
. month that is at least fifteen calendar days from the date the Act is signed into
law. Therefore, its effective date is May 1, 2016. Seé S.B. 106 § 9.

35. To prepare sellers lacking é physical presence in the State for the
effect of the law, the Department of Revenue sent an individualized notice to
206 such sellers for whom available information made it almost certain that
they met the statutory thresholds set forth above and in Section 1 of the Act.
~ Defendants were each sent a cdpy of the notice (copies of which attaehed }
hereto as Appendix B) on March 25, 2016, by Andy Gerlach, Secretary of the
Department of Revenue.

36. . The State also posted relevant infoﬁnaﬁon about the Agt on its
website, at http:/ /dor.sd.gov/Taxes/Business_Taxes/SB106.aspx.

37. The State idcnt_jfied the 206 sellers lacking a physica] presence
within the State who received the n;)ﬁcc by using available data to calculate the
likely amount of gross revenue that such sellers de"rive‘ from sales iﬁm the
State. After applying a mathc?natical factor designed to avoid close cases in
which the seller might-not meet the statutory thresholds, the State determined
whether fhe remaining sellers had registered for a license to collect and remit

sales tax. Sellers who were not registered, including all of the present

Page 12 of 20




Case 3:16-cv-03019-RAL Document 1-2 Filed 05/25/16 Page 17 of 40 PagelD #: 62

Dcfendaﬁts, received the notice directing them to register by April 235, 2016,
» and thus received both actual and inquiry notice of the.Act more than 30 days
ago.

38. - The notice carefully explained the conseqﬁcnces of faﬂing to register:

“If you intend to comply with your obligations under the Act, you
should register by April 25, 2016, thereby committing to remit
sales tax. If by that date you have neither (1) registered nor (2)
“notified us in writing that you are not subject to the Act because
you do not meet the thresholds above, the State will assume you
do not intend to comply with the Act. This may result in the State
initiating a legal action against you pursuant to Section 2 of the
Act. That section allows the State to address your intent not to
comply before assessing any taxes against you by asking a court to
declare that the Act is applicable and valid as applied to you.
Because the State may file this declaratory judgement action
without undertaking an audit or any other administrative process,
it is important that you notify us immediately if you intend to
comply with the Act or you do not meet the statutory thresholds.”

39. The notice also explained that any recipient who did not meet the .
statutory thresholds in section 1 of the Act should notify the State to avoid -

legal action.

40. Each Defendant failed to register to collect and remit the sales tax
by April 25, 2016, and each has failed to register as of the date of this

Complaint.

41. On information and belief, each Defendant megts either or both of

the statutory thresholds, having at least $100,000 of gross revenue from sales

into the State and/or at least 200 separate such transactions.
42. The State initiated this action against Defendants on the basis of
‘their refusal to register for a license following individualized notice of the need

to do so. Because of section 3 of the Act, the filing of this action immediately
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before the effec_tive date enhances the protection of taxpayex;s (including

. Defendants) from ény argument that they face an active and enforceable
obligation to collect and remit sales taxes before the conclusion of this action.
| RELEVANT LEGISLATIVE FINDINGS

43. In enacting the Act, the South Dakota Legislature determined that
Quill causes a severe harm to the State’s tax revenue, and a concomitant harm

" to state and local services:

a. “The inability to effectively collect the sales or use tax frém remote
sellers ... is seriously eroding the sales tax basé of this state,
causian revénue losses and imminent harm to this state through
the loss of critical funding for state and local services,” S.B. 106 §
8(1); |

b. “The harm from the loss of revenue is especially serious m South
Dakota because the state has no income tax, and sales and use tax
révenucs are essential in fundihg state and loéaI services,” id. |
§ 8(2);

c. Refusal by out-of-state retailers to collect sales taxes “causes
imminent harm to this state,” id. § 8(9).

44. The Legislature’s assessment is correct; the Department of
Revenue estimates the revenue loss associated with Bellas Hess and Quill at
aépfoximafely $48-$58 million annuaily for state and municipal taxes

~combined. These figures are based largely on a study conducted several years

ago at the University of Tennessee, and relied upon in Justice Kennedy’s
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" concurrence in DMA. See D. Bruce, W, Fox, & L. Luna, Stz_ate and Local
Government.Salcs Tax Revenue Losses from Electronic Commerce 11 (2009).
45. Furthermore, the Legislature found that, even as the costs to the
- State from Quill have incréased di'axnatically, the costs of compliance for
taxpayers have fallen just-aAs dramatically-

In contrast with the expanding harms caused to the state from this

exemption of sales tax collection duties for remote sellers, the costs

of that collection have fallen. Given modern computing and

software options, it is neither unusually difficult nor burdensome
for remote sellers to collect and remit sales taxes associated with
sales into South Dakota.

S.B. 106 § 8(6).

46. Again, the legislature’s assessment is clearly correct. Numerous
retailers now collect and remit sales tax in every state, and are quite capable of
admmstenng all their state and local sales tax obhgat10ns when customers
buy goods through their online sales channcls. Software integration options
are now readily available from multiple vendors for online “shopping carts.”
Aﬁd because it is necessary to obtain immediate information from the
purchaser regarding their residence in order to deliver the goods, it is possible
for the software to immediately calculate and inform the consumer of the
appliéable sales tax before completing the transaction, and the tax can be
easily collected at the time of the sale. Indeed, the industry that provides these
integration options is robust and growing, which will make such software even

easier and less expensive to obtain in the near future. Moreover, many sellers:

already have such software to address sales to states in which they do have a

physical presence.
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47. This development is further supported by the Streamlined Sales'
and Use Tax Agreement, which has been enacted by more than twenty states
(including South Dakota) in the wake of Quill. Any seller lacking a physical
presence in the State who intends to comply with the obligations set forth in
the Act can register to col]ec-t sales taxes through the volunta.ry Streamlined
system. That system, in turn, providés seﬂers the option to use sales tax
administration software from Certified Software Providers (CSPs), with the cost
of such software borne by the stafes. Sellers may choose from seven different
CSPs, and the CSP will file the tax returns and remit applicable taxes for
sellers that use it. Sellers using a CSP are also immune from audit liability for

. the sales they process through that software. The SUcémhned system also
reduces sales tax admim’stratidn cost and expense through: -
a. uniform definitions of products and services across all Member
states;
b. frcely available tax rate and tax boundary databases;
c. single, state level tax administration;
d. uniform audit procedures (for sellers that choose not to use a.CSP);
e. sirripliﬁcd tax rate structurés;
f. unifom.l administration of sales tax expenses; and,
g. uniform rules for sourcing sales.

Accordingly, a faxpayef can comply with the obligations of the Act using

the Streamlined system at little to no personal cost (apart from actually

remitting the taxes collected from consumers), and with little to no concern
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y
regarding audits or errors in compliance. Moreover, many of the above benefits
are available even to sellers who do not elect to ﬁarticipate in the Streamlined
system as a whole, further easing the burden of compliance on all out-of-state
retailers. -

48. The Legislature also found that Bellas Hess and Quill distort the .
local retail market, causing unfairness to brick-and-moft_;ar retailers generally,
and to smaller, locally owned .busineéses in particular. Out-of-state retailers
benefit from local infrastructure without paying their fair sharc of taxes. See -
SB 106 § 8(5). And they also “actively market sales as tax free or no é.a]es tax
transacﬁqns; even though “a use tax is owed” by the consumer. Id. § 8(3). As
a result, lqcal rc’taﬂers are unable to éompetc fairly with online retailers, which

-is likely to cause even further harm to.th_e State by harming the local
businesses that employ local residents and make up the bulk of the State’s tax
base. Seeid. § 8(4) (“'i‘he structural advantagés of remote sellers, including the
absence of point-of-sale tax collection, along with the gcnerél growth of online-
retail, make clear that further ¢rosion of this 'stéte's‘ sales tax base is likely in
the near futﬁre.”). - .

49,  Well-documented economic effects support the Legislature’s
judgment. Expert economists, includir;g researchers associated w1th both
sides of the political spectrum, agree that the special exemptioﬁ from salc.;.
taxation created by Quill causes serious harr_h to state économiés (and the
national economy) by distorting the operation of the free market. See, e.g.,

Austan Goolsbee, In a World Without Borders: The Impact of Taxes on Internet
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Commerce, 115 Q.J. Econ. 561 (2000); Arthur B. Laffler and Donna Arduin,
Pro-Growth Tax Reform and E-Fairness, | 4
http:/ /standwithmainstreet.com/ArtLafferStudy. pdf.

50. Finally, the Legislature made clear that it wanted to accommodate .
‘the difficulties that might be caused to out-of-state retailers by its effort to
respoﬁd to Justice Kennedy’s invitation to bring an action allowing the United -
States Supreme Court to reconsider Quill. It thus created a spéciﬁc cause of
action with unique protections for taxpayers, aliowing the State to seek a
declaratory judgment in circuit court, with a direct appeal to the South Dakota
Supreme Court, both of which must be resolved as expeditiously as possible.
See S.B. 106 §§ 2, 4; see also id. §§ 8(8)-(9) (finding that “[e]xpeditious review is
necessary and appropriate,” and that the Act is iritended to “permit[} the most
expeditious possible review of the constitutionality of this law”). That action
obviétcs the need for an audit and any effort to obtain retroactive tax liability
from any out-of-sﬁtc -seller who does not wish to comply with the Acton a

voluntary basis. As the Legislature stated:

Expeditious review is necessary and appropriate because, while it
may be reasonable notwithstanding this law for remote sellers to
-continue to refuse to collect the sales tax in light of existing federal
constitutional doctrine, any such refusal causes imminent harm to

this state.

At the same time, the Legislature recognizes that the enactment of
this law places remote sellers in a complicated position, precisely
because existing constitutional doctrine calls this law into
question. Accordingly, the Legislature intends to clarify that the
obligations created by this law would be appropriately stayed by
the courts until the constitutionality of this law has been clearly

established by a binding judgment, including, for example, a
decision from the Supreme Court of the United States abrogating
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its existing doctrine, or a final Judgment applicable to a particular
taxpayer.

S.B. 106 § 8 (9)-(10).

51. This deciaratory judgment action thus represents “thé intent of the
Legislature to apply Séuth Dakota's sales @d use tax obligations to the limit of
federal and state constitutional doctrines, and to thereby clarify' that South
Dakota law permits the state to immediately argue in any Htiéation tﬁat such
constitutional doctrine should be changed to permit the collection obligations -
of this Act.”. S.B. 106 § 8 (11). Like the Legislature, the State recognizes that a
chahg'e in federal constitutional doctrine will be necessary for the State to
prevail in this case. ‘Nonetheless, the effect of the declaration that the State
seeks in this actlon will be to 1mmed1atcly require the collection and remittance

of taxes from these Defendants under the Act--a collcctlon whlch absent such
a declaration, the State is presently unable to enforcc, There is accordmgly an‘
immediate controversy over whether existing federal constitutional doctrine
should invalidate tﬁc Act or not, which this Court can and should adjudicate in
the first instance by declaratory judgment.
PRAYER FOR RELIEF

WHEREFORE, the State hereby prays for relief as follows:

(Vl) That the Court declare that the requirements of section 1 of the Act
are valid and applicable with respect to the defendants.

(2} That the Court ﬁnmediately enter an order enjoining the
“enforcement of the Act during the pendency of this action --

reflecting on the record the automatic effect of Section 3 of the Act
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-- and dissolve such injunction upon the entry of a declaratory
judgment in favor of the State. (A separate motion for an
appropriate order of this form has been contemporaneously filed).
(3) That the Court enter an injunction requiring the defendants to
register for a license to collect and remit the sales tax.
(4) That the Court grant such other relief as it deems just and proper
in this matter.
Dated this 28th day of April, 2016,
_/s/ Richard M. Williams
Richard M. Williams
Deputy Attorney General
Office of the Attorney General
1302 East Highway 14, Suite 1

Pierre, South Dakota 57501-8501
Telephone: (605) 773-3215
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Départnient of State

SRR - 0O - Secretary's Office.
' Stateof South Dakota .0 ‘

' United Statés of America, [J

. Thisisto bertiff that the attaphed.insh'umexit 61_7 writing is a true, correct and. _
examined copy of Senate Bill 0106 in our office as filed March 22, 2016;

IN TESTIMONY WHEREOF, [~
bave hereuntp set my hand and
«caused to be affixed the Great Seal
of the state of South Dakota at the -
city of Pierre; the capital, this ‘day
April 18, 2016. i

~ Shantel Krebs
Secretary of State
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OFFICE OF THE SECRETARY OF STATE

Department of State.
United States of America,

. SECRETARY'S OFFICE

State of South Dakota ,

This is to certify that the attached instrument of writing is a true, correct

and examined copy of SB 0106 duly passed in the'Legislature of the State .
of South Dakota, as an Emergency Act, and has been carefully.compared -
with the original now oix file in this office and found correct.

IN TESTIMONY WHEREOF, I have
heréunto set my hand and caused to be
affixed the Great.Seal of the State of South
Dakota at the City of Pierre, the Capital, on
March 22, 2016, -

A




Case 3:16-cv-03019-RAL Document 1-2 Filed 05/25/16 Page 27 of 40 PagelD #: 72

i

L | “‘"“’.'AN'ACT' '
ENTITLED, An Act to provide for the collection of sales taxes from certain remote sellers, to
establish certain Legislative findings, and to declate an emergency.
BE IT ENACTED BY THE LEGISLATURE 6F THE STATE OF SOUTH DAKOTA;

Section 1. That the code be amended by adding a NEW SECTION to read:

Notv?itbsténdi‘ng anly other pfovision of law, any seller selling tangible personal property,
products transferred dlectronically, o setvices for delivery into South,Daketa, who does not have
a physical presence in the state, is subject to cha.lptm_ 10-45 and 10-52, shall fetnit the sales tax and
shall follow all applieable procedures and mquixemgnts of law asif the seller had a physical ‘presence'
in the state, provided the seller meets either of the following criteria in the previous calendar;yeir
or the current calendar year:

(1)  The seller's gross revenue from the sale of taigible peﬁbna]: property, any prcé'duct,
transferred electionically, or services delivered int,o.. Soyth Dakota exceeds one hundred
thousand doilars; or | |

(2)  The seller sold tangible personal property, any product transferred electronically, or
services for delivery into South Dakota in two hundred or more separate transactions.

Section 2. That the code be amended by adding a NEW- SECTION to read:

Notwithstanding any other provision of law, and whether or not the state initiates an audit or
other tax collection procedure, the state méyb_riiig‘a declaratory judgment action under chapter 21-24
in any circuit court against any persor the state believes meets the criteria of section 1 of this Act to
establish that the obligation to remit sales tax is applicable and valid under state and federal [aw. The
circuit court shall act on this decla'ratoryjudgmeni action as expeditiously as possible and this actien
shall proceed with priority over any other action presenting the same question in any other venue.

In this action, the court shall presume that the matter may be fully resolved through a motion to
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- dismiss ora rl;oti'on fofmmmaqjudézﬁmn; Howevef; if these n-ioﬁéns' do -n“o't_'.i'es.oh‘/e the action,
'any discovery allowed by the court may not exceed the prévisions of subdivisions 15-6-73(2) and
.

The provisions of § 10-59-34, along with any other provisions authorizing attorney’s fees, do not
apply to any action brought pursuant to this Act or any appeal from any action brought pursuant to
this Act.

Section 3. That the code be amended by adding:a.}';JEW SECTION to read:

The ﬂling of the declaratory judgment action cs‘tabli'sheci in this Act by the state operates as an
injunction during the pendency of the action, applicable t;> each state entity, prohibiting any state
entity from enforcing the obligation in section 1 of this Act against any jaxpayer who does not
affirmatively consent or othgrwise remit the:sdles tax on a voluntary basis. The injunction does. I'l(')t
apply ifthere is apreviousjudgment from a court establishing the validity of the obligationin section
1 of .this Act with respéct to the particular taxpayer.

Section 4. T’t;at the c;yde be amended by adding a NEW SECTION te read: |

Aty appeal from the decision with respect to the cause of action established by this Act may only
be made to the state Supreme Court. The appeal shall be ﬁe,a_rd as expeditiously as possible.

Section 5. That the code be amended by adding a NEW SECTION to read:

No obligation to remit the sales tax required by this Act may be applied retroactively.

Section 6. That the c;(;de be amended by adding a NEW SECTION to read:

If an injuriction provided by this_ Act is.[iﬁed or dissolved, in general or with respect to § specific
taxpayer, the state shall assess and apply the obligation established in section 1 of this Act from that

.. date forward with respect to any taxpayer aovered by the injunction.
Section 7. That the code be amended by adding a NEW SECTION to read:

Ataxpayer complying with this Act, voluntarily or otherwise, may-only seek a recovery of taxes,

SBNo. 106 | Page 2
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penalties, or interest by following the recovery procedures established pursuant to chapter 10-59.
However, no claim may be granted on the l;asis that the taxpayer lacked a physical presénce in the
state gn‘d complied with thi§ Act voluntarily while covered by the injunction provided in section 3
of this Act. - |
Noﬁﬁng n this Act limits the ability of any taxpayer to obtain a refund for any othier reason,
including a mistake of fact or mathematical miscalculation ef the &ppiic;_b_le‘ tax.
No seller who remits sales tax voluntarily or otherwise under this Act is liable to a purchaser who
- claims that the sales tax has been over-collected because a provision of this Act is later deemed
unlawful.
Nothing in this Act affects the obligation of any purchaser from this state to remit use 1ax asto
any applicable transaction in which the seller does not collect and remit or remit an offsetting sales
Section 8. That the code be amended by adding a NEW SECTION to read:
" The Legislature finds that: | |
(1)  The inability to cffectively collect the sdles or use tax from @ote sellers who deliver
tangible personal property, products transferred electronically, or services directly into
South Dakata is seriously eroding the sales tax base of this state, causing révenue losses
and imminent. harm to’ t_h§s'state through the loss of critical funding for state and local
services,;
(2)  Theharm from the loss of revenue is especially s;erious in South Dakota because the state
has no income tax, and sales and use tax revenues are essential in funding state and local
servi_c‘es; A
(3) Despite the fact that a use tax is ewed on tangible personal property, any product

transferred electronically, or services delivered for use in this state, many remote sellers

SB No. 106 Page.3




Case 3:16-cv-03019-RAL Document 1-2 Filed 05/25/16 Page 30 of 40 PagelD #: 75

L]

actively market sales as tax free or no sales tax transactions; -

(49 The structural advantages of remote sellers, including the absence of point-of—salé tax
collection, along with the general growth of online retail, make clear that further erosion
of this state's sales tax base is likely in the near future;

| (5) Remote sellers who rﬁake a.substantial number of deliveries into or have large gross
revefiues from South Dakota benefit extensively from this state's market, including the
economy generally, as well as state infrastructure;

(6) Incontrast with the expanding har'ms' caused to the state from this exemption of sales tax
collection duties for remote sellers, the costs of thatcollection have fallen. Given modemn
‘computing and software options, it is neither unusually difficulf nor burdensome for
remote sellers to collect and rernit sales tixes associated with sales into South Dakota;

N ‘ As Justice Kennpedy recenfly recognized in his cohgurrence in Direct Marketing
Association v. Brohl, the Supreme Court of the '.Uni'ted States should reconsider ‘its

. doctrine that prevents states from requiring remote sellers to collect sales tax, and as the
'foreg_ofng findings make clear, this argument has grown stronger, and the cause more
urgent, with time; ‘

(8)  Given the urgent need for the Supreme Court of the United States o' reconsider this
doctrine, it is necessary for this state to pass this law clarifying its immediate intent to
require collection of sales taxes by remote sellers, and permitting the most expeditious
possib!e review of the constitutionality of this law;

| ) Expeditioué review is necessary and appropriate because, while it may be reasonable
notwithstanding this law 'fo'r'- remote sellers.to continue to refuse to collect the sales tax
in light of existing federal constitutionial doctrine, any such refusal causes imminerit harm

to this state;
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(10) At the same time, the Legislature recognizes that the enactment éf thxs law places remote '
sellersin a-complicatcci Qositio.n,_ precisely because existing constitutional doctrine calls
this law into question. Accordingly;, the Legislature ittends to clarify that the obligations
created‘b,y this law would be appropriately stayed by the courts until the constitutionality
of this law- has been clearly established by a binding judgment, including, for example,

a decision from the Supreme Coust of the United States abrogating its éxisting doctrine,

ora final judgment applicable tora particular taxpayer; aﬁd
(11) Ttis the infent of the Legislature to apply South Dakota's sales and use tax obligations to ;
the limit of fedetal and state constitutional doctrines, and 1o thereby clarify that South
Dakota law péermits the state to iMawly érgue inany litigation that such constitutional

doctrine should be chenged to permit the collection obligations of this Act.

Section 9. Whereas, this Act is necessary for the sipport of the state govenment and its éxisting
public institutions, an emergency is hereby declared to.exist. This Act shall be in full force and effect i
on the first day of the first month that s at Jeast ftfteeri calendar days from the date this Act is signed

by the Governor.
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An Act to provide for the collection-of sales taxes from certain remote sellers, to establish certain

Legislative findings, and to declare an emergency,

I cerhfy that the attached Act
originated in the

SENATE as Bill No. 106

Selretary of the Senate

C ol 2R

Speaker of the House
Attest:
" Chief Clerk.

Senate Bill No. _106
FileNo.
Chapter No.

Recclved at thls Ex cutive fﬁce
8 1 day of ,

20 /(D at q"ZOAM.

The attached Act is,hereby
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STATE OF s.oum DAKOTA,

ss.
Office of the Secretary of State

Filed?/ Janck 22 *20/6.

at o'clock 7(M )
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Department of _ 445 Bast Capitol Avenue
. o Ptcrrc. South Dakots 57501-3185
9 evenae . Phone: 605-773.3311
March. 25, 2016
Hairy Amsden
Newegg Inc
17560 Rowland St

City of industry CA 91748
Re: Importan! Changes to South Dakota Tax Laws for Remote Sellers- -

Dear Hany Amsden.

We are writing to bring your attention to recent changes in South Dakota law that may require you to begin
remitting sales tax on transactions in which tangible personal property, produgts transferred electronically, or
sarvices are delivered into South Dakota. Our estimates Indicate that your business masls the annual statutory
hresholds that will apply to remote sellers, This notice explalns the applicable legal changes and steps that you
should take to begin complying with your South Dekots sales tax obllgstion as-well as the possible ‘
consequences that may follgw from non-compliance. ]

Backaround -

On March 22, 2016, Governor Dennis Daugaard signed into law Senate Bill 106, entitied "An Act to provide for
‘the collection of sales taxes from cénaln remote sellers® (“the Act®), enclosed. The Act beoomes effective on May
1, 2016, and may apply to your busihess from May 1, 2018, forward. -

The Act provides that any seller selling tangible psrsonal property, products transferred slectronically, or services
for delnvery into South Dakota must comply with all applicable South Dakota laws and procedures regarding the
sales tax °as if the seller had a physical presence within the state.” This requlrement applles only to retailers who
meet certain slatutory thresholds. In particular, this obligalion applies only if, in the previous calendar year, or
80 far In the current calendar year: ,

1. your gross revenué from sales Into South Dakota exceeded $100,000; or
2. you made sales for delivery into éwth Dakota in two hundred or more separale transactions.
cahility t

Our estimates indicate that your business Iikely exceeds either or both of thase thresholds. If 50, you will be
obligated to begin remitting sates tax to South Daketa. If you do not meet either of these thresholds notify us
immediately to avoid any confusion of possible fegal action against you.

Our records indicate that you cumrenily do not have a South Dakota sales tax license. in order to collect sales tax
from consumers and/for remit it to the Stete, you must register for a sales tax license. The State has endeavored
to substantially simplify sales tax compliance for retailers by adopting the Streamlined Sales and Use Tex
system. You can register for @ South Dakota tax license at hitp://sd,gov/taxapp o through the Streamiined

system at hitp: m,szream{medsalestax org.

hisp:/idor.sd.gov/
Appendix B
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If you intand to comply with your obligations under.the Act, you should ragister by April 25, 2018, thereby
committing to remit sales tax. If by thal date you have nafther (1) reglsterad nor (2) notified us In writing that you
are.not subject to the Act because you do not meet the thresholds abgve, the State will assume you do not intend
lo comply with the Act. This may result in the State initiating a legal action against you pursuant to Section 2 of
the Act. That section aliows the State to address your intent not to comply before assessing any taxes against -
you by asking a court to déclare that the Act is applicable and valld as applied to you. Because the State may file
fhie deciaratory Judgement action without undertaking an audit or any other administrative process, it is Important
that you notify us immediately if you intend to comply with the Act or you do not mset the statutory thresholds.

Written notification that you are not subject to this Act must be received by Kathy Smith no later than. April 25,
2016. You may submit your written statement by emsil to Kathy smith@state sd.us or by regular mail 1o:

state of Séuth Dakota
Attn: Kathy Smith
. 445 E Capltol Ave
Pleme SD 57501
Pursuant to the Act, the aoﬁon-d&ccﬂbed above will not result In any fees, penaitias, br retroactive tax llability
againstyou. Instead, if an action is initiated and a daclaratory judgmsnt I8 entered against you, you will be
requited to’ begln remitting the sales 1ax immediately from that point forward.
Additionst information Is avallable on.our website at huplldor.sd.gdvl.

If you have questions or need further assistance, you can contact Kathy Smith et 805-773-3311.

Sincerely,

Andy Gersach, Secretary .
South Dakota Dapartment of Revenus

Enclosure
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Department of 445 Boxt Capitol Avenue
Ty Picere, South Dakola 57501-3185

Sveriue - ‘Phone: 603:773-3311

March 25, 2016
NOTICE

Robert Huphes
‘Overstock.com Inc

63560 South 3000 East #100
Salt Lake Gity UT 84121

Re: Important Changes to South Dakota Tax Laws for Remate Sellers

Dear Robert Hughq‘s;

We are writing to bring your attention to recent changes in South Dakots law that may require you to begin
remitting sales tax on transactions In which tangible parsonal property, products transterred electronically, or
services are delivered Into South Dekota. Our estimates Indicate that your business meets the annual statutory
thresholds that will apply to remote sellers. This notice explain3 the applicabie legs) changes and steps that you
should take 1o begin complying with your South Dakota sales tax obligation, as well as the possible
consequances that may follow from nron-compliance.

Backqround

On March 22, 2016, Goverrior Dennis Daugaard signed into faw Senate Bill 106, entitied “An Act to provide for
the collection of sales taxes from certain remote sellers” ("the Act™, enclosed, The Act becomes effective on May
1, 2016, and may apply. to your business from May 1, 2018, forward.

The Act provides that any seller ssliing tangible personal property, products transferred electronically, or services
for delivery Into South Dakota must eomply with all applicable South Dakota laws and procadures regarding the
sales tax “as if the seller had a physical presence within tha state.” Thia requiremant sppiles only to rataliers who
meet certain statutory thresholds. in particular, this obligation applies only ¥, in the previous calendar year, or

- o far in-the current calendar year:

1. your gross revenue from sales Into Sputh Dakota exceeded $100,000; or

2, you made sales for delivery Into South Dakots in two hundred or more separate transactions.

. Applicability to You

Our estimates Indicate that your business likely exceeds either or both of these thresholds. If $o, you will be
obligated 1o begin remitling sales tax to South Dakota. if you do not meet either of these thresholds notify us
Immediately to avoid any confusion or possible legal action against you, .

Our records Indicate that you currently do not have a South Dakota sales tax license, In order 10 collect sales tax
from consumers andior remit it to the State, you must register for a sales tax license. The State has endeavored
to substantially simplify sales tax compliance for retailers by adopting the Streamiined Sales and Use Tax
system. You can register for a South Dakota tax license st hitp://sd.qovitaxapy or through the Streamlined

system at hitp: treamilnedsal £g.

hup:Ador.sd.gov/

b
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If you Intend to comply with your obligations under the Act, you should register by April 26, 2018, thereby
committing to remit sales tax. If by that date you have helfher (1) registerad nor (2) notified us in"writing that yoi.
are not subject to the Act because you do not meet the thresholds above, the State will assume you do not intend
to comply with the Act. This may result in-the State Intiating a legal action against you pursuant to. Section 2 of .
the Act. That section allows the State to address your infent not to comply before assessing any taxes against
you by asking & court to dectare that the-Act is applicable and valld es applied to you. Bacause the State may file
this declaratory judgement action without undertaking an sudit or any other administrative process, It is important
that you nofify us immediately i you Intend to comply with the Act or you do riot meet the statutory thresholds.

Written notification that you are not subject to this Act must be received by Kathy Smith ne later than Apdl 25,
2016. You may submit your written statement by emall to Kathy. smith@state sd.us or by regular mail to: -

-State of South Dakota

Altn: Kathy Smith

445 E Capitol Ave

Plerra SD 67601
Pursuant fo the Act, the action described above wil not result in any fees, penaities, or retroaclive tax liability
agalnst you. Instead, i an action Is inftiated and a deciaratory judgment is entered against you, you will be
required to begin remitting the sales tex immediately from that point forward.
Additional information is available on our website at http/dor.sd.gov/.

It you have questions or need further assistance, you cen contact Kathy Smith at 606-773-3311..

Sincerely,

Andy Geriach, Secretary
South Dakota Depariment of Revenue

Enclosure
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Department of : 445 Eost Copito) Avenue
. ) Picmrs, Svisth Dukotu $7501-3185
A < verreae : Phonu: 605-773-3311

~ March 25, 2016

NOTICE

Lewrance Relnhold
Systemax Inc

11 Harbor Park Dr

Port Washington NY 11050

Re: Important Changes to South Dakota Tax Laws for Remote Seliers
Dear Lawrence Reinhold:

We are'writing to bring your attention to recent changes in South Dakata law that may require you to begin
resnitting sales tax on transactions in which tangible personal property, products transferred electronically, or
services are detlvered into South Dakota. Our estimates indicate that your business meets the anmual statutory
thresholds that will apply to remote seflers. This notice explains the applicable lagal changes and-steps that you
should take to begin complying with your South Dakota sales tax obligetion, as well as the possible
consequences that may follow from non-compliance. . ,

Backqround

On March 22, 2016, Governor Dennis Daugasrd signed into law Senate Bil 108, entilled *An Act to provide for
the collection of sales taxes from certain remote sellers” (“the Act’), enclosed. The Act becomes effective on May
1, 2016, and may apply to your business from May 1, 2016, forward.

The Act provides that any seller selling tangible personal property, products transferred elactronically, or services
for defivery into South Dakota mugt comply with all applicable South Dakota laws and procedunes regarding the.
sales tax “as If the seller had a physical presence within the state,” Thig requirement applies only 10 retailers who
meet certain statutory thresholds. In particular, this obligation applies only if, in the previous calendar year, or

. go farin the cusrent calendar year:

1. your pross revenue from sales into South Dakota exceeded $10D,000; or

2. you made sales for dellvery into South Dekota In two hundred or more separate trangactions,

Applicability to You

Our estimates indicate that your business flkely exceeds elther or both of these thresholds. If so, you wiilbe
obligated to begin remitting sales 1ax to South Dakola. If you do not meet sithér of these thresholds notify us
immediately to avoid any confusion or possibie legal ac?lon against you. .

Our records indicats that you currently do not have a South Dakota sales tax license. In order to coliect sales tax
from consumers and/or remit it to the State, you must register for a sales tax license. The State has endeavored
to substantially simplify sales tax compliance for retallers by adopting the Streamilined Sales and Use Tax
system. You can register for 8 South Dakota 1ax license at pitp://sd.aov/taxapp or through the Streamlined

system at htip:;mww streamiinedsalastax.org,
hup:/idor.sd.gov/
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“If you intend to comply with your abligationis under tha Act,- you should register by April 25, 2016, thefeby
compmitting 1o remit sales tax. i by that date you have nelthver (1) registered nor (2) notified us in writing that you
are not subjact to the Act bacause you do not meet the thresholds above, the State will gasume you do not intend.
10 comply with the Act This may result in the State initigting a legal action against you pursuant to Section2of .
the Act. That section allows the State 16 addrass your intent not fo- comply before assessing any laxes agairist
you by asking a court to declare that the Act is applicable and valid as applied to you. Becauss the State may file
this declaratory judgement action without undertaking an audit or any other administrative prodess, K is important
‘that you notify us Immediately if you intend to comply with the Act or you do not meet the statutory thresholds,

Written notification thet you are not subject to this Act must be received by Kathy Smith no tater than Apr) 25,

2016. You may submit your-written statemant by email to Kathy. smith@state sd.ug er by regular mail to:
State of South Dakota
Attn; Kathy Smith :
445 E Capitol Ave

Pierre 5D 875601 ‘
Pursuant to the Act, the action described sbove ill not result in any fees, penalties, or retroactive tax fiablity
against you. instaad, If an action'is initiated and a declaratory judgment is entered agalnst you, you will be
raquired to begin remitting the sales tax immediately from that point forward.

Additional information is availablé on otir website 2t hitp//dor.sd.gov/.

It you have questions or need further assistance, you can contact Kathy Smith at §05-773-3311,

Sincerety,

Andy Gerlach, Secratary
South Dakota Depariment of Revenue

Enclosure
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445 Bast Capito} Avenve
Picrre, South Dakots 57501.3185
Phone: 605-773-3311

Department of

R i

March 25,2018

NOTICE

Michae! Fielsher

Wayfair LLC

177 Muntington Ave #6000
Boston MA 02115

Re: Important Changes 1o South Dakota Tex Laws for Remote Selérs
Dear Michael Fleisher:

Wae gre writing to bring your aftention to recent changes in South Dakatle lew that may require you to hegin
remitting sales tax on transactions in which tangible personal property, products transferred efectronically, or
services are delivered Into South Dakota. Our estimates Indicate that your business meets the annual statutory

- threshokds that will apply to remiote gellers. This notice explains the applicebls logal changes and steps that you
should take-to begin complying with your South Dakota sales tax obligation, as well as the. possible
consequences that may foliow from non-compliance. ’

Backaround

On March 22, 2016, Govarnor Dennis Daugaard signed into law Senate Bill 108, entitied “An.Act to provide for
the callaction of sales taxes from certain remote sellers” (“the Act”), enclosed. The Act becomes effective on May
1, 2018, and may apply to your business from May 1, 2018, forward.,

The Act provides that any selier selling tangible personal property, products translerred electronically, or services

- for delivery into South Dakota must compiy with 2l applicable South.Dakota laws and procedures regarding the
sales tax “as if the seller had a physical presence within the state.” This requirement applies only to retailers who
meet certaln stahutory thresholds. In particular, this cbligallon applies only if, In.the previous calendar year, or
60 far in the current calendar year:

1. your gross revenue from sales into South Dakota exceeded $100,000; or

2. you made sales for delivery into South Dakota in two hundred or more 6eparate transactions.

ficability to You

Our estimates indicate that your business likely exceeds either or both of these thresholds. If so, you will pe
obligated to begin remitting sales tax to South Dakota. i you do not meet sither of these thresholds notify us
immediately to avoid any confusion or possible legal action-against you.

Our records indicate that you currently do not have a South Dakota sales tax license. in order to collact sales tax
from consumers and/or ramit it to the State, you must register for a sales tax license, The Stete has endeavored
1o substantially simplify sales tax compliance for retsilers by adopting the Streamiined Sales and Use Tax
systam. You can register for a South Dakola tax license at ittg://sd.qovitaxanp or through the Streamiined

system at hitp-iwww. streamiingdsalesiax.org, -
hitp:ffdor.sd.gov/
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It you intend to comply with your abligations undet the Aci, you should register by April 25, 2018, thereby
commiliting to remit sales tax. if by that date you have neither (1) registarsd nor (2) notified us in writing that you
are not subject to the Act because you do not meet the thresholds above, the State will assume you do not infend -
" 1o comply with the Act. This may result in the State initiating a legal action against you pursuant to Section 2 of

the Act. That section allows the State 1o address your intent not to comply before assessing any taxes against

you by asking a court to declare that the Act |s applicable and valid as applied to you. Becsuse the State may flie
this declaratory judgement action without undertaking an audit or any other administrative process, it is important
that you notify us Immediately-if you intend to comply with the Act or you do not meet the statutory thresholds.

Written nofification that you are not subject o this Act must be received by Kathy Smith no later than Apr 25,

2016. You may submit your written statement by email to Kathy.spoith@stale sd.ug or by regular mail to:
State of South Dakola
Attn: Kgthy Smith
445 E Capito! Ave
Pierre SD 57501 -

Pursuant 16 tha Act, the aclion described above will not result in any fees, penalities, or retroactive-tax liability
against you. Instead, if an action Is Initiated end s declaratory Judgment |5 entered against you, you will be
-required to begin ramitting the-sales tax immediately from that point forward.

Additional information s avallable on our website at htp//dor.sd.gov/.

K you have questions or need further assistance, you can contact Kathy Smith. at 805-773-3341.
Slncerafy;

Angdy Gorlach, Secretary .
South Dakata Department of Revenue s

Enclosure
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null / ALL
Transmittal Number: 15097799
Date Processed: 05/02/2016

Primary Contact: Julie J Miranda
Newegg, Inc.
17560 Rowland Street
City of industry, CA 91748

Copy of transmittal only provided to: Jenny Rim
Entity: Newegg Inc.
Entity ID Number 2373386
Entity Served: Newegg Inc.
Title of Action: State of South Dakota vs. Wayfair Inc
Document(s) Type: Summons/Complaint
Nature of Action: Violation of State/Federal Act
Court/Agency: Hughes County Circuit Court, South Dakota
Case/Referance No: 32 Civ. 16-82
Jurisdiction Served: Delaware
Date Served on CSC: 0412912016
Answer or Appearance Due: 30 Days
Originally Served On: CsC
How Served: Personal Service
Sender Information: Richard M. Williams

605-773-3215

Information contained on this transmittal form is for record keeping, notification and forwarding the allached document(s). It does not
constitute a legal opinion. The recipient is responsible for interpreting the documents and taking appropriate action.

To avoid potential delay, please do not send your response to CSC
CSC is SAS70 Type Il certified for its Litigation Management System.
2711 Centerville Road Wilmington, DE 19808 (888) 690-2882 | sop@cscinfo.com

EXHIBIT
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

COUNTY OF HUGHES ) > SIXTH JUDICIAL CIRCUIT

STATE OF SOUTH DAKOTA, 32 Civ. 16-92
Plaintif], SUMMONS

v.

WAYFAIR INC

4 Copley PL FL 7
Boston MA 02116-6504

SYSTEMAX INC
11 Harbor Park Dr
Port Washington NY 11050

OVERSTOCK.COM INC
6350 S 3000 E
Salt Lake City UT 84121-5952

16839 E Gale Ave
City of Industry CA 91745

vavvgvvvvvww_rvvvyvvvvyy

Defendants.

GREETINGS FROM THE STATE OF SOUTH DAKOTA TO THE ABOVE-NAMED:
DEFENDANTS:

Corporatian Service Co., 2711 Centerville Rd #400, Wlknmgton DE 19808
Registered Agent for Wayfair Inc.

Corporation Service Co., 2711 Centerville Rd #400, Wilmington DE 19808
Registered Agent for: Systemax Inc.

The Corporation Trust Co., Corporat:on Trust Center, 1209 Orange St,
Wilmington DE 19801
Registered Agent for: Overstock.com, Inc.

‘Corporation Service Co., 2711 Centerville Rd #400, Wilmington DE 19808
Registered Agent for: Newegg Inc.
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You are hereby summoned and required to serve upon the Attorney
G'eneral,. Plaintiff's attorney, whose address is the Office of the Attormey
General, 1302 East Highway 14, Suite 1, Pierre, South_Dakota 57501-8501, an..
Answer to the Complairit, which is herewith served upon you and filed on the
28t Day of Aprii, 2016, m the office of the clerk of the Circuit Court; of the
Sixth Judicial Circuit at Pierre in and for the County of Hughes, State of South
Dakota, within thirty (30} days after the service of this Summons and
Complaint upon you, exclusive to the déte of service. If you fail to file an
Answer within thirty days of tl-)c date of service upon you, judgment by default
will be taken against you for the relief as prayed for in the Complaint.

Dated this 29th day of April, 2016.

/s/ Richard M. Williams ' !
Richard M. Williams

Deputy Attorney General

Office of the Attorney General
1302 East Highway 14, Suite 1
Pierre, South Dakota 57501-8501
Telephone: (605) 773-3215 .
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
. S8
COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT
TATE OF SOUTH D. A, ' '
STATE OF § AKOTA, 32 Civ. 16-92
Plaintiff, :
COMPLAINT | ,
V. .
WAYFAIR INC
4 Copley PLFL 7

Boston MA 02116-6504

SYSTEMAX INC
11 Harbor Park Dr
Port Washington NY 11050

OVERSTOCK.COM INC
6350 S 3000 E
Salt Lake City UT 84121-5952

NEWEGG INC
16839 E Gale Ave
City of Industry CA 91745

N St Nt e e et S ottt st S ! el el St it e el gt et

Defendants.

The State of South Dakota, by and through the Department of Revenue
(hereinafter the State), Plaintiff in the above-entitled matter, for its Complaint
states and alleges as follows: |
- SUMMARY

1. The State -- through this declaratory judgment action -- seeks a
determination that it may require Defendants to collect and remit state sales
tax on sales of tangible pefsonal property and services for delivery into South
Dakota. The State acknowledges that a declaration in its favor will require

abrogation of the United States Supreme Court’s decision in Quill Corp. v. North
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Dakota, 504 U.SI. 298 (1992), and ﬁltimatcly seeks a éecision from the United
States Supreme Court to that effect in this cas;:.
RELEVANT LEGAL BACKGROUND

2. In 1967, in National Bellas Hess, Inc. v. Department of Revenue of
Ttinois, 386 U.S. 753 (1967), the Supreme Court of the United States held that
the Due Process Clausc and dormant Commerce Clause of the United States
Constitution both prohibit states from requiring out-of-state mail-order
retailers that lack any physical presence within a state to collect that state’s
sﬂes and/or use taxes respecting sales for deﬁvéry to i.r:kstate residents.

3. Thereafter, the U.S. Supreme Court’s jurisprudence regarding the
“minimum contacts” sufficient to allow states to regulate conduct by non-
residents became far less restrictive. The U.S. Supreme Court’s cases
regarding the dormant Commerce Clause also changed their focus.

Responding to these changes, in 1991, the North Dakota Supreme Court held

that Bellas Hess was “an obsolescent precedent.” State v. Quill Corp:, 470 N.W,

2d 203, 208 {N.D. 1991).

4. The Supreme Court of the United States granted certiorari and
reversed. In Quill, 504 U.S. at 306-308, it agreed with the North'bakota
Suprcmé Court that the Due Process Clause holding of Beilas Hess had been
overtaken by subsequent precedent. But it further held that, despite the fact
- that “contemporary Commerce Clause jurisprudence might not dictate the
same result were the issue to arise for the first time today,” id. at 311, the

“continuing value of a bright-line rule in this area and the doctrine and

~
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principles of stdre decisis,” led it to “disagree with the North Dakota Sup}eme
Court’s conclusion that the time has come to renounce the bright-line test

of Bellas Hess.” Id. at 317-18. _Pa.rticula'rly because the Due Process Clause
holding would for the first time permit Congress to “overrule” Bellas Hess itself,
the Court would withhold its “hand, at least for now.” Id. at 318.

S. The effect of Bellas Hess and Quill is to effectively immunize out-of-
state retailers lacking a physical presence within a state from having to remit
any state sales or use taxes. As further explained below, the effects of that
immunity on the State treasury and it# géneral retail markets havc-a‘ vasﬁy
multiplied because of the meteoric rise of Internet commerce.

6. Nonetheless, in the 24 years since Quill was decided, Congress has
failed to make good on the Supreme Court’s invitation to address this issue
through legislation at the federal level. Bills are introduced and debated, but
routinely fail to receive even an up~or-doWn vote because of committee leaders
advancing esoteric interests or other well-understood “veto” points that make
cbngressibnal inaction the strong default rule. Indeed, while many states
{(including South Dakota) reacted to éuill by creating a “Strea.n‘_llined” system
that would allow out-of-state retailers to easily comply with the rationalized
sales and use tax laws of all those states at once, Congress has not taken the
necessary action to allow the Streamlined system to take effect.

© 7. The al-)s'ence of federal legislative progress on this issue reflects the
cffect of Bellas Hess and Quill on the federal Constitution’s separation of

powers. Absent Quill, Congress would of course retain the power “to regulate

Page 3 of 20
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Commerce . . . among the severél States,” U.S. Const. Art. 1, sec. 8, cl. 3,
including by exempting out-of-state retailers t.hat lack physical presence within
a state from any obligation to collect and remit a state’s sgles or use taxes. But
the effoﬁ to obtain affirmative congressional action would fall on those retailers
seeking a special exemption from the states’ ordinary powers of taxation, and
the states would no longer be forced to scek Congress’s permission to exercise
their own sovereign authority. If -- as is quite often the case -- Congress were
to continue to do nothing ih this a}ca, the power to tax those conducting
business in the state would remain “reserved to the Statgs respectively,” as the
Constitution provides. U.S. Const. Amend. X.

8. In a'recent case, Justice Kennedy signaled that the United States
Supreme Court may be willing to once again consider whether “the time has
come to renounce the bright-line test of Bellas Hess.” Quill, 504 U.S. at 317- -
18. In his concurrence in Direct Marketing Association v. Bmhl, 135 S. Ct.
1124, 1134 (Kennedy J., concurring), Justice Kennedy urged that “{t}he legal
system should find an appropriate case for this Court to reexamine Quill and
Bellas Hess.” Id. ét 1135. He noted that Quill was “now 'mﬂictihg extreme
harm and unfairmess on the States,” in part because of the massive explosion
in e-commerce. Id. at 1134-1135. {“This argument has grown stronger, and the
cause more urgent, with time. When the Court decided Quill, mail-order sales
in the United States totaled $180 billion. But in.1992, the Internet was in its
infancy. By 2008, e-commerce sales alone totaled $3.16 trillion per year in the

United States.”)(citation omitted).
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9. Indeed, Justice Kennedy specifically urged that cases permitting
reconsideration of Quill should be developed as quickly as ;iossible, because
the harm to state treasuries has become_sevel_;e._ “Given these changes ... it is
unwise to delay any longer a reconsideration of the Court's holding in Quill, A
case questionable even when decided, Quill now harms States to a degree far
greater than could have been anticipated earlier.” Id. at 1135.

10. The State has taken up Justice Kennedy’s invitation, motivated by .
the imminent damage that Quill continues to cause to state tax revenues, by
IE'n‘a‘cting Senate Bill 106, 915t Session, South Dal;ota Legjslature, 2016, “An Act
to provide for ihe collection of sales taxes from certain remote sellers.”

{Appendix A - hereafter referred to as “the Act” or cited to as “S.B. 1067).

- 11. Legislative findings accompanying the passage of the Act reflect | .

that Justice Kennedy’s concerns are well placed, particularly with respect to
- South Dakota, and that the United Stafcs Supreme Court “should reconsider
its doctrine that ﬁrevents states from requiring remote sellers to collect sales
tax[.]” See S.B. 106 § 8(7).
PARTIES

12. Plaintiff is the sovereign State of South Dakota, which collects “{a]ll |
taxes levied and collected for state purposes . . . into the state treasury.” S.D.
Const. Art. X1, sec. 9.

13. "[?hc Depar—tment of Rgvenuc administers the laws of the State
respecting taxation generally, SDCL 10-1-1 et seq., and the sales tax in

particular. SDCL 10-45 et seq. -T.he Secretary of the Department is charged

Page 5 of 20
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with investigating and taking various enforcement actions respecting the sales
tax. See SDCL 10-59-1, -5, -8, -10, -14, -15.

14. The State is specifically authorized by section 2 of the Act to “bring
a declaratory judgment action under [SDCL) 21-24 in any circuit court” to
establish that the obliéations created by the Act are valid and applicable to any
particular taxpayer that meets the statutory thresholds in the Act.

15. Defendant Newegg Inc. is one of the top online retailers in the
United States, and is headquartered in City of Industry, California. It owns
and opérates Newegg.com, which sells a variety of consumer electronics. It
ships these goods diréctly to puréhasers throughout the Uﬁited States,
includiﬁg into South Dakota.

- 16. Defendant Overstock.com Inc/ is one of the top online retailers in
the United States, and is headquartered in Salt Lake City, Utah.
Overstock.com sells a variety of products, ranging from home goods and
furniture to clothing and diamond rings. It ships these goods directly to
purchasers throughout the United States, including into South Dakota.

17. Defendant Systemax Ir;c. is a Fortune 1000 company
headquartered in Port Washington, New York. It is a leading retailer of brand
name and private label products, including industrial, material handling and
supplies, personal computers, notebook computers, technology supplies,

~consumer electronics, and computer-related accessories. It operates a.number -~ -
of product sales websites that ship directly to purchasers &roughout the

United States, inciuding into South Dakota.
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18. Defendant Wayfair Inc. is a leading online retailer of home goods
and furniture headquartered in Boston, Massachusetts. It ships sales directly
to purchasers throughout the United States, including into South Dakota.

PERSONAL JURISDICTION

19. Based on information and belief, Defendants lack a physical
preséncc in South Dakota but are subj'cct to the pcrsénal jurisdiction of the
South Dakota courts under SDCL 15-7-2. SDCL 15-7-2 épeéiﬁcally extends
the personal jurisdiction of the South Dakota courts to parties “[ejntering into a
contract for services to be rendered or for materials to be furnished in this state

by such person,” SDCL 15-7-2(5), and to parties committing “any act” when
extending such jurisdiétion “is not inconsistent with the Constitution of this
-state or with the Constitution of the United States.” SDCL 15-7-2(14).

20. Both the State and Federal constitutions permit South Dékota
state-court jurisdiction over retailers who solicit business from, and deliver
téngible personal property and services to, residents of the State. See Quill,
504 U.S. at 306-08 (holding that “there is no question” that such contacts
- suffice for “due process purposes®); Marschke v. Wratislaw, 2007 8.D. 125,
713, 743 N.W. 2d 402, 406 (holding that personal jurisdiction of South Dakota
courts extends to limits of federal constitutionj.

SUBJECT MATTER JURISDICTION
21. - Section 2 of the Act creates a cause of action for declaratory .

judgment and empowers “any circuit court” to adjudicate that cause of action.
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Accordingly, the Sixth Judicial Circuit Court has subject matter jurisdiction
over this action.

-22.  SDCL 21-24-1 empowers “[c]ourts of record w1t}un thejr respective
jurisdictjons ... to declare rights, status, and t;ther legal relations whether or
not ﬁlrtﬁcr relief is or could bc claimed(,}” provides that “[nJo action or
procéeding shall be open to objection on the ground that a declaratory

" judgment or decrée is prayed for,” and permits “tt}he declaration [to} be either
affirmative or negative in form and effect|.}”

23. SDCL 21-24-3 permits “[ajny person ... whose rights, status, or

other legal relations are affected by a statute” to “have determined aﬁy guestion

- of construction or validity arising under the ... statute ... and obtain a

.- declaration bf rights; status, or other legal relations.thereunder.” “[T}he State T
is a ‘person’ within the meaning of” the Declaratory Judgment Act. Dan Nelson,
Automotive, Inc. v. Viken, 2005 S.D. 109, 706 N.W. 2d 239 (rejeéting contrary
dictum in Pennington County v. State ex rel. Unified Judicial Sys., 2002 S.D. 31,

641 N.W. 2d 127).

24. As supported by the allegations below, this request for declaratory
judgment also presents a justiciable and ripe controversy, between adverse
parties, in which the State has a legally protectable interest. The declaration
the State seeks will permit it to require sales tax to be collected and remitted

- from sellers without a physical presence in the S’caLte who are currently not -
complying with tﬁe Act; the State is clearly interested in obtaining the tax

revenue it believes is due, and the Defendants have the contrary interest in
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resisting this tax obligation. Moreover, each Defendant has failed to register to
collect and remit the state saleé tax after receiving an individualized notice
directing them to do so by April 25, 2016. That notice specifically instructed
Defendants that failure fo register would demo-nstrate that they did “not ihten_d
to comply with the Act.” See Notices (Appendix B). Furthermore, under the
structure of the Act, the State cannot currently enforce the Act’s collection
obligation against the Defendants unless the State prevails in this suit. Were
the State to prevail, the Act will immediatc}y apply to Defendants, requiring
them to collect and remit the state sales tax on a going-forward basis.

25. “A matter is sufﬁcient]y ripe [for declaratory judgment] if the facts

indicate imminent conflict.” Boever v. South Dakota Bd. of Accountancy, 526

- N.W.2d 747, 750 (S.D. 1995)(citation omitted)(setting forth requirements for . . R

declaratory judgment). The conflict between the State and the Defendants is
not only imminent but present: This suit will determine whether or not -
Defendants must collect and remit state sales tax the day after it is decided.
VENUE

26. Venue is appropriate in this Court. Section 2 of the Act permits
this suit to be brought in “any circuit court.”

27. Furthermore, SDCL 15-5-6 permits venue “in any county which
the plaintiff shall designate” in any case where, as hefc, “none of the

defendants reside in the state.”
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RELEVANT STATUTES

28. The Act provides that sellers without a physical presence in the
State must comply with the State’s sales tax laws “as if the seller had a
physical presence in the state.” S.B. .1 06 § 1.7

29. The Act contains two threshold provisions, however, that limit the
effect of this requirement on sellers who -- because of their limited size or
geographic reach -- conduct relatively little business shipping goods and
services to South Dakota residents. In particular, in order for the above
obligation to apply, the out-of-state seller must have “gross revenue from the
sale of tangible personal property, any product transferred electronically, or

services delivered into South Dakota exceed[ing] one hundred thousand

- dollars,” or must have “sold tangible personal property, any.product

transferred elcctronicaily, or services for delivery into South Dakota in two
hundred or more separate transactions.” These thresholds are determined
based on either the previous calendar year or the current calendar year to date.
S.B. 106 § 1(1)-(2).

30. In addition, the Act creates a declaratory judgment action that the
State may bring to determine the validity and appﬁcability of this obligation
with respect to individual taxpayers. S.B. 106 § 2. It also establishes special
procedures designed to ensure the most expeditious possible adjudication of
this action. S.B. 106 §§ 2, 4. |

31. The Act contains three provisions designed to protect taxpayers

from accruing any tax liability -- retroactive or otherwise -- during the
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pendency of this action. First, section 3 of the Act provides that the filing éf
this action .operates as an injunction “prohibiting any state entity from
enforcing the obligation in section 1 of this Act against any taxpayer who does
not affirmatively consent or otherwise remit the sales tax on a voluntajy
basis.”" See S.B. 106 § 3. The State filed this suit immediately before the May
1, 2016 effective date of the Act to trigger this injunction and prevent any
uncertainty for taxpayers. See S.B. 106 § 9 (setting effective date}). Second,
section 5 of the Act provides that “[n]o obligation to remit the sales tax required
by this Act may be applied retroactively.” Finally, section 6 of the Act provides
that “[i)f an injunétion provided by this Act is lifted or dissolved, in general or
with respect to a specific taxpayer, the state shall assess and apply the

~obligation established in section 1 of this Act from that date forward with
respect to'any taxpayer covered by the injunction.”

32. Given the provisions above, the State has simultaneously filed with
this Compiaint an application for an injunction which records and makes
certain the effect of section 3 of the Act. This application can and should be
immediately granted without a hearing becaﬁse the State asks only for an
injunction restraining itself and benefiting the Defendants (as well as other
taxpayers subject.to the Act).

33. These provisions, together with the requested injunction, ensure

that any seller not complying voluntarily with the Act will face tax liability only

' The Act also makes clear that this injunction will “not apply” to any taxpayer
against whom the state prevails in an action like this one. See S.B. 106 § 3.
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prospectively from the date on which a céurt holding makes-clear that the Act
- validly applies to the seller.
PROCEDURAL BAchRopND

34. The Act was signed into law by Governor Dennis Daugaérd on
March 22; 2016. It provides that it will be effective on the first day of the first
month that is at least fifteen calendar days from the date the Act is signed into
law. Therefore, its ef[ecﬁ've date is May 1, 2016. See S.B. 106§ 9.

35. To prepare sellers lacking a physical presence in the State for the
effect of the law, the Department of Revenue sent an individualized noﬁcc to
206 such sellers for whom available information made it almost certain that
they met the statutory thresholds set forth above and in Section 1 of the Act.

- Defendants were each sent a copy of the notice (copies of which attached
hereto as Appendix B) on March 25, 2016, by Andy Gerlach, Secretary of the
Department of Revenue.

36. The State also posted relevant information about the Act on its
website, at http://dor.sd.gov/Taxes/Business_Taxes/SB106.aspx.

37. The State idcntjﬁcd the 206 sellers lacking a physical presence
within the State who received the notice by using available data to calculate the

.likely amount of gross revenuc' that such sellers derive from sales iﬁto the

State. After applying a mathematical factor designed to avoid close cases in

which the seller might not meet the statutory thresholds, the State determined .

whether the remaining sellers had registered for a license to collect and remit

sales tax. Sellers who were not registered, including all of the present
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Defendants, received the notice directing them to register by April 25, 2016,
and thus récejved both actual and inquiry notice of the Act more than 30 days
ago. |

38.  The notice carefully explained the c-onsequences of failing to register:

“If you intend to comply with your obligations under the Act, you
should register by April 25, 2016, thereby committing to remit
sales tax. If by that date you have neither {1) registered nor {2)
‘notified us in writing that you are not subject to the Act because
you do not meet the thresholds above, the State will assume you
do not intend to comply with the Act. This may result in the State
initiating a legal action against you pursuant to Section 2 of the

- Act. 'That section allows the State to address your intent not to
comply before assessing any taxes against you by asking a court to
declare that the Act is applicable and valid as applied to you.
Because the State may file this declaratory judgement action
without undertaking an audit or any other administrative process,
it is important that you notify us immediately if you intend to
comply with the Act or you do not meet the statutory thresholds.”

39. The notlcc also explamed that any rec1p1cnt who did not meet the
statutery thresholds in section 1 of the Act should notify the State to avoid
legal action.”

40. Each Defendant failed to register to collect and remit the sales tax
by April 25,_2_016, and each has failed to regisfcr as of the date of this
Compléint.

"41, - On information and belief, each Defendant meets either or both of
the statutory thresholds, having at least $100,000 of gross revenue from sales

mto the State and/ or at least 200 separate such transactions.

42. ‘The State 1mt1ated this action agamst Dcfendants on the basis of

their refusal to register for a license following individualized notice of the need

to do so. Because of section 3 of the Act, the filing of this action immediately
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_ before the effective date enhances thé protection of .taxpayer's (including
. Defendants) from any argument that they face an active and enforceable
obligation to collect and remit sales taxes before the conclusion of this action.
RELEVANT LEGISLATIVE FINDINGS

43. In enacting the Act, the South Dakota Legislature determined that
Quill causes a severe harm to the State’s tax revenue, a1;1d a concomitant harm
to state and local services:

a. “The inabﬂity to effectively collect the sales or use tax from rémote
sellers ... 1s se;iously erodjﬁg -tl'llé salcsA tax base of this stat;a,
causing revenue losses and imminent harm to this state through
the loss of critical funding for state and local services,” S.B. 106 §
8(1);

b. “The harm from the loss of revenue is especially serious in South
Dakota because the state has no income tax, and sales and use tax
revenues are essential in funding state and local services,” id.

§ 8(2);

c. Refusal by out-of-state retailers to collect sales taxes “causes
imminent harm to this state,” id. § 8(9).

44, The Legislature’s assessment is correct; the Department of
Revenue estimates the revenue loss associated with Bellas Hess and Quill at
approximately $48-$ 58 million annually for state and municipal taxes
combined. These figures are based largely on a study conducted several years

ago at the University of Tennessee, and relied upon in Justice Kennedy’s
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concurrence in DMA. See D. Bruce, W, qu, & L. Luna, State and Local
Government Sales Tax Revenue Losses from E]cctrom'cACommercc 11 (2009).
45. Furthermore, the Legislafure found that, even as the costs to the
. State from Quill have incréased’dramatically, the costs of compliance for
taxpayers have fallen just as dramatically:
In contrast with the expanding harms caused to the state from this
exemption of sales tax collection duties for remote sellers, the costs
- of that collection have fallen. Given modern computing and

software options, it is neither unusually difficult nor burdensome

for remote sellers to collect and remit sales taxes assoc1ated with

salés into South Dakota.

S.B. 106 § 8(6).

46. Again, the legislature’s assessment is clearly correct. Numerous
retailers now collect and remit sales tax in every state, and are quite capable of
administering all their state and local sales tax obhgatlons whe; .customers ‘
buy goods through their online sales channels. Software integration options

~ are now readily available from multiple vendors for online “shopping carts.”
And because it is necessary to obtain immediate information from the
purchaser regarding their resicience in order to deliver the goods, it is possible
for the software to immediately calculate and inform the consumer of the
applicable sales tax before completing the transaction, and the tax can be
easiljl collected at the time of the sale. Indeed, the industrsr that provides these
integration options is robust and growing, which will make such software even
easier and less expenéivc to obtain in the near future. Moreover, me-my sellers

already have such software to address sales to states in which they do have a

physical presence.
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47. This development is further supported by the Streamlined Sales
and Use Tax Agreement, which has been enacted by- more than twenty states
;(including South. Dakota) in the wake of Quill. Any seller lacking a physical
presence in the State who intends to comply with the pbligations set forth in
the Act can register to collecf sales taxes through the voluntary Streamlined
system. That system, in turn, provides sellers the option to use sales tax
administration software &ém Certified Software Providers (CSPs), with the cost
of su_ch» software borne by the states. Sellers may choose from seven different
CSPs, and the CSP will file the tax returns and reu;it applicable taxés for
sellers that use it. Sellers using a CSP are also immune from audit liability for
- the sales they process through that software. The Streamlined system also
- -reduces sales tax administration cost and expense through: .
a. uniform definitions of products and services across all Member
states;
b. freely available tax rate and tax boundary databases;
c. single, state level tax administration;
d. uniform audit procedures (for sellers that choose not to use a CSP);
e. simplified tex rate structurés; |
f uniform administration of sales tax expenses; and,
g. uniform rules for sourcing sales.
- Accordingly, a taxpayer can comply with the obligations of the Act using -
the Streamlined system at little to no personal cost (apart from actually

remitting the taxes collected from consumers), and with little to no concern
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regarding gudits or errors in compliance. Moreover, many of the above benefits
are available even to selleré who do not elect to participate in the Streamlined
‘system as a-whole; -further easing the burden of compliance on all out-of-state .
retailers. |
48. The Legislature also found that Bellas Hess and Quill distort the
" Jocal retail market, causing unfairness to brick-and-mortar retailers ggherally,
and to smaller, locally owned businesses in particular, Out-of-state retailers
bcneﬁt fromv local infrastructure without paying their J’a.irtshare of taxes. See
S.B. 106 § 8(5). And they also “actively market sales as tax free or no sales tax
transactions” even though “a use tax is owed” by the consumer. Id. § 8(3). As
a result, local retailers are unable to compete fairly with online retailers, which
- . 1s likely to cause even further harm toAthe State by harming the local
businesses that -employ local residents and make up the bulk of the State’s tax
. base. Seeid. § 8(4) (“The structural advantages of remote sellers, including the
. absence of point-of-sale tax collection, along with the general growth of online
retail, make clear that further erosion of this state's sales tax base is likely in
the near futﬁrc.”). |
49, Well-documented economic effects sx;\ppoxt the Legislature’s
judgment. -Expert economists, including researchers associated with both
sides of the political spectrum, agree that the special exemption from sales
“taxation created by Quill causes serious harm to state economies {(and the-
national economy) by distorting the operation of the free market. See, e.g.,

Austan Goolsbee, In a World Without Borders: The Impact of Taxes on Internet
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Commerce, 115 Q.J. Econ. 561 (2000); Arthur B. Laffler and Donna Arduin,
Pro-Growth Tax Reform and E-Faimness,
- hitp:/ /standwithmainstreet.com/ArtLafferStudy. pdf. ‘
50. Finally, the Legislature made clear that it wanted to accommodate
‘the difficulties that might be caused to out-of-state retailers by its effort to
respond to Justice Kennedy’s invitation to bring an action allowing the United
States Supreme Court to reconsider Quill. It thus created a specific cause of

action with unique protections for taxpayers, allowing the State to seek a

declaratory judgment in circuit court, with a direct appeal to the South Dakota .

Supreme Court, both of which must be resolved as expeditiously as possible.

- See S.B. 106 §§ 2, 4; see also id. §§,8(8j-(9) (finding that “[e]xpeditious review is

- necessary and appropriate,” and that the Act is intended to “permit{j the most )

expeditious possible review of the constitutionality of this law”). That action
'obviétés fhc need for an audit and any effort to obtain retroactive tax liability
from any out-of-s.tate seller who does not wish to comply with the Act on a
voluntary basis. As the Legislature stated:

Expeditious review is necessary and appropriate because, while it
may be reasonable notwithstanding this law for remote sellers to
continue to refuse to collect the sales tax in light of existing féderal
constitutional doctrine, any such refusal causes imminent harm to
this state.

At the same time, the Legislature recognizes that the enactment of
this law places remote sellers in a complicated position, precisely

- ‘because existing constitutional doctrine calls this law into__.
question. Accordingly, the Legislature intends to clarify that the
obligations created by this law would be appropriately stayed by
the courts until the constitutionality of this law has been clearly
established by a binding judgment, including, for example, a
decision from the Supreme Court of the United States abrogating
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its existing doctrine, or a final Judgment apphcable to a particular
taxpayer.

S.B. 106 § 8 (9)-(10).

o Si. This declaratory judgrheﬁt actmn thus represents “the intent of the
Legislature to apply South Dakota's sales and use tax obligations to the limit of
federal and state constitutional doctrines, and to thereby clarify that South
Dakota law permits the state to immediately argue in any litigation that such
constitutional doctrine should be changed to permit the collection obligations
of this Act.” S.B. 106 § 8 (11). 'Like the Legislature, the State recognizes thata
Chahge in federal constitutional doctrine will be necessary for the Staté to
prevail in this case. Nonetheless, the effect of the declaration that the State
seeks in this action will be to immediately reqLure the collection and remittance
of taxes from these Defendants under the Act -- e:;l collectlon whlch absent such
a declaration, the State is presently unable to enforce. There is accordingly an.
immediate controversy over whether existing federal constitutional doctrine
should invalidate the Act or not, which this Court Acan and should adjudicate in
the first instance by declaratory judgment.

PRAYER FOR RELIEF
WHEREFORE, the State hereby prays for relief as follows:
(1) That the Court declare that the requirements of section 1 of the Act
are valid a_nd apphcable w1th respect to the defendants.
(2) That the Court immediately enter an order enjoining the
enforcement of the Act during the pendency of this action --

reflecting on the record the automatic effect of Section 3 of the Act
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-- and dissolve such injunction upon the entry of a declaratory
judgment in favor of the State. (A separate motion for an
appropriate order of this form has been contemporaneously filed).
{3) That the Court enter an injunction requiring the defendants to
register for a license to collect and remit the sales tax.
(4) That the Court grant such other relief as it deems just and proper i
in this matter.
Dated this 28th day of April, 2016.
' _/s/ Richard M. Williams
Richard M. Williams
Deputy Attorney General
Office of the Attorney General
1302 East Highway 14, Suite 1

Pierre, South Dakota 57501-8501
Telephone: (605) 773-3215
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STATE OF SOUTH DAKOTA )
: SS
COUNTY OF HUGHES )

IN CIRCUIT COURT

SIXTH JUDICIAL CIRCUIT

STATE OF SOUTH DAKOTA,

Plaintiff,
Vs.

WAYFAIR INC.,
OVERSTOCK.COM, INC., and
NEWEGG INC,,

Defendants.

32CIV16-000092

NOTICE OF FILING OF
NOTICE OF REMOVAL

TO: CLERK OF THE COURT

HUGHES COUNTY CIRCUIT COURT, SIXTH JUDICIAL CIRCUIT

and
STATE OF SOUTH DAKOTA
RICHARD M. WILLIAMS

PLEASE TAKE NOTICE that, pursuant to 28 U.S.C. §§ 1441(a) and 1446, on May 25th,

2016, Defendants Wayfair Inc., Overstock.com, Inc., and Newegg Inc., filed a Notice of

Removal in the Office of the Clerk of the United States District Court for the District of South

Dakota. A file-stamped copy of the Notice of Removal is attached hereto as Exhibit A.

EXHIBIT

i D
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Dated this 25th day of May. 2016.

BANGS, MCCULLEN, BUTLER, FOYE & SiMMONS, LLP

jeffb@baNgsmccullen.com
Kathryn J. Hoskins

khoskinsi@bangsmccullen.com

6340 South Western Avenue, Suite 160
P.O. Box 88208

Sioux Falls, SD 57109-8208
Telephone:  (605) 339-6800
Facsimile: (605) 339-6801

and

George S. Isaacson*

gisaacson(@brannlaw.com
Martin I. Eisenstein*

meisenstein@brannlaw.com
Matthew P. Schaefer*
mschaefer(@brannlaw.com
BRANN & ISAACSON

184 Main Street

P.O. Box 3070

Lewiston, ME 04243-3070
Telephone:  (207) 786-3566
Facsimile: (207) 783-9325

* Admission pro hac vice pending in the
United States District Court for the
District of South Dakota

Attorneys for the Defendants
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CERTIFICATE OF SERVICE

I hereby certify that on May 25, 2016, I served a true and correct copy of the foregoing
Notice of Filing of Notice of Removal, via e-mail and U.S. Mail, postage prepaid, upon the
following:

Richard M. Williams

Deputy Attorney General
Office of the Attorney General
1302 East Highway 14, Suite 1
Pierre, SD 57501-8501
Telephone: (605) 773-3215
Facsimile: (605) 773-4106
rich.williams(@state.sd.us
Attorneys for Plaintiff

the Defendants



