STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

: SS

COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT
STATE OF SOUTH DAKOTA, 32CIV16-000092

Plaintiff,
VS.

NOTICE OF FILING OF

WAYFAIR INC,, NOTICE OF REMOVAL
OVERSTOCK.COM, INC., and
NEWEGG INC.,

Defendants.

TO: CLERK OF THE COURT

HUGHES COUNTY CIRCUIT COURT, SIXTH JUDICIAL CIRCUIT

and

STATE OF SOUTH DAKOTA

RICHARD M. WILLIAMS

PLEASE TAKE NOTICE that, pursuant to 28 U.S.C. §§ 1441(a) and 1446, on May 25th,
2016, Defendants Wayfair Inc., Overstock.com, Inc., and Newegg Inc., filed a Notice of
Removal in the Office of the Clerk of the United States District Court for the District of South

Dakota. A file-stamped copy of the Notice of Removal is attached hereto as Exhibit A.
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Dated this 25th day of May, 2016.

BANGS, MCCULLEN, BUTLER, FOYE & SIMMONS, LLP

jelfbiwbahgsmecullen.con
Kathryn J. Hoskins
khoskins@bangsmccullen.com

6340 South Western Avenue, Suite 160
P.O. Box 88208

Sioux Falls, SD 57109-8208
Telephone:  (605) 339-6800
Facsimile: (605) 339-6801

and

George S. Isaacson*

gisaacson@brannlaw.com

Martin 1. Eisenstein*

meisenstein@brannlaw.com
Matthew P. Schaefer*

mschaefer@brannlaw.com

BRANN & ISAACSON

184 Main Street

P.O. Box 3070

Lewiston, ME 04243-3070

Telephone:  (207) 786-3566
Facsimile: (207) 783-9325

* Admission pro hac vice pending in the
United States District Court for the
District of South Dakota

Attorneys for the Defendants
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CERTIFI (0] VICE
I hereby certify that on May 25, 2016, I served a true and correct copy of the foregoing
Notice of Filing of Notice of Removal, via e-mail and U.S. Mail, postage prepaid, upon the

following:

Richard M. Williams

Deputy Attorney General
Office of the Attorney General
1302 East Highway 14, Suite 1
Pierre, SD 57501-8501
Telephone: (605) 773-3215
Facsimile: (605) 773-4106
rich.williams@state.sd.us
Attorneys for Plaintiff

dV § llang _
1e Attorheys () the Defendants
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UNITED STATES DISTRICT COURT COPY

FOR THE DISTRICT OF SOUTH DAKOTA ORIG. FILED
CENTRAL DIVISION MAY 25 2016
JOSEPH HAAS
STATE OF SOUTH DAKOTA, ) Clerk
)
Plaintiff, )
)
. ) CIV.NO. 16- 20144
)
WAYFAIR INC., )
OVERSTOCK.COM, INC., and ) NOTICE OF REMOVAL
NEWEGG INC., )
)
Defendants. )

TO: THE CLERK OF THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF SOUTH DAKOTA, CENTRAL DIVISION

Pursuant to 28 U.S.C. §§ 1441(a) and 1446, Defendants Wayfair Inc., Overstock.com,

Inc., and Newegg Inc. (“Defendants™) hereby give notice of removal of the action captioned

State of South Dakota v. Wayfair Inc., et al., Docket No. 32CIV16-000092, now pending in the

Circuit Court of the Sixth Judicial Circuit, in and for Hughes County, South Dakota, (the

“Action”), to the United States District Court for the District of South Dakota, Central Division.
As grounds for removal, the Defendants state as follows:

1. On or about April 29 or May 2, 2016, Plaintiff State of South Dakota (“the State”)

served upon each Defendant a copy of the Complaint in the Action. True and

accurate copies of the Complaint and all other documents served upon each of the

Defendants are attached hereto as Exhibits A, B, and C, respectively.

EXHIBIT

i A
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2 Pursuant to 28 U.S.C. § 1446, removal to the United States District Court for the
District of South Dakota, Central Division, is appropriate because this action is
being removed from the Sixth Judicial Circuit in and for Hughes County, South
Dakota. See D.S.D. Local Rules, Divisions of District of South Dakota.

KR This Notice of Removal is timely filed within thirty (30) days after the receipt by
the Defendants of a copy of the Complaint, as required under 28 U.S.C. §
1446(b).

4. This Notice of Removal is filed by all Defendants remaining in the Action.
Systemax Inc., which was originally named as a Defendant in the Action, has
since been voluntarily dismissed from the Action pursuant to a Notice of
Voluntary Dismissal pursuant to SDCL § 15-6-41(a)(1)(A) filed by the State on
May 19, 2016.

5. The Action is one over which the United States District Court has jurisdiction, as
required under 28 U.S.C. § 1441(a), and as described below.

6. The Action seeks an affirmative declaration regarding the validity of a new state
statute under the United States Constitution, On March 22, 2016, South Dakota
Governor Dennis Daugaard signed into law “An Act to provide for the collection
of sales taxes from certain remote sellers,” (South Dakota Senate Bill No. 106)
(“the Act”). The Act was adopted with the express understanding that its terms
violate established requirements for state sales and use taxes under the Commerce
Clause, U.S. Const. Art. I, Sec. 3, Cl. 8, as reaffirmed by the United States

Supreme Court in Quill Corp. v. North Dakota, 504 U.S. 298 (1992). In Quill, the
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Supreme Court held that a State lacks the authority, under the “substantial nexus”
standard applicable under the Commerce Clause, to require a company with no
physical presence in the State to collect or report the State’s sales and use taxes.
Quill, 504 U.S. at 313-19.

7. The Action by the State seeks a declaratory judgment of the constitutional validity
of the Act as applied to the Defendants, each of which the State alleges has no
physical presence in South Dakota.  Complaint, § 19. As asserted and
acknowledged by the State in the Complaint, “a declaration in its favor will
require abrogation of the United States Supreme Court’s decision in Quill Corp. v.
North Dakota, 504 U.S. 298 (1992)” and “the State recognizes that a change in
federal constitutional doctrine will be necessary for the State to prevail in this
case.” Id., 4 1, 51 (emphasis added).

8. The Complaint’s discussion of the “Relevant Legal Background” to the Action
also contains a lengthy recitation of the State’s view of the federal constitutional
doctrine on which the Action is premised and depends. Id., J§ 2-11.

9. The Complaint further alleges that the Action presents a “justiciable and ripe
controversy, between adverse parties, in which the State has a legally protected
interest.” Id., § 23.

10.  The Complaint thus alleges a question of federal law “arising under the
Constitution . . . of the United States” which is necessarily raised by the Action, is
actually disputed and substantial, and over which the exercise of jurisdiction by

the federal District Court is both available and proper pursuant to 28 U.S.C. §
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1331. See Grable & Sons Metal Products, Inc. v. Darue Engineering & Mfg., 545
U.S. 308, 313-14 (2005).
11.  Defendants will promptly file with the Clerk for the Sixth Judicial Circuit in and
for Hughes County, South Dakota, a Notice of Filing of Notice of Removal
pursuant to 28 U.S.C. § 1446(b). A copy of this Notice is attached as Exhibit D.
WHEREFORE, Defendants remove this action, previously commenced in the Circuit
Court of the Sixth Judicial Circuit, in and for Hughes County, South Dakota, to the United States
District Court for the District of South Dakota, Central Division.
Dated this 25th day of May, 2016.

BANGS, MCCULLEN, BUTLER, FOYE & SIMMONS, LLP

By:

jellb@bangsmeeullen.sbm

Kathryn J. Hoskins
khoskins@bangsmccullen.com

6340 South Western Avenue, Suite 160
P.O. Box 88208

Sioux Falls, SD 57109-8208
Telephone:  (605) 339-6800
Facsimile: (605) 339-6801
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and

George S. Isaacson*

gisaacson(@brannlaw.com

Martin . Eisenstein*

meisenstein@brannlaw.com
Matthew P, Schaefer*

mschaefer@brannlaw.com
BRANN & ISAACSON

184 Main Street

P.O. Box 3070

Lewiston, ME 04243-3070
Telephone:  (207) 786-3566
Facsimile:  (207) 783-9325

* Admission pro hac vice pending

Attorneys for the Defendants

CERTIFICATE OF SERVICE
I hereby certify that on May 25, 2016, I served a true and correct copy of the foregoing

Notice of Removal, via e-mail and U.S. Mail, postage prepaid, upon the following:

Richard M. Williams

Deputy Attorney General
Office of the Attorney General
1302 East Highway 14, Suite 1
Pierre, SD 57501-8501
Telephone: (605) 773-3215
Facsimile: (605) 773-4106
rich.williams(@state.sd.us
Attorneys for Plaintiff

One/r e Alios eys for {lie Defendants

Filed: 5/25/2016 2:47:36 PM CST Hughes County, South Dakota 32CIV16-000092



STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

. 88 .
COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT
STATE OF SOUTH DAKOTA, 32 Civ. 16-92
Plaintiff, SUMMONS

V.,

WAYFAIR INC
4 Copley PLFL 7
Baston MA 02116-6504

SYSTEMAX INC
11 Harbor Park Dr
Port Washington NY 11050

OVERSTOCK.COM INC
6350 S 3000 E
Salt Lake City UT 84121-5952

NEWEGG INC
16839 E Gale Ave
City of Indusiry CA 91745

e e e e e e e et e e e e et M e et S St S et S

Defendants.

GREETINGS FROM THE STATE OF SOUTH DAKOTA TO THE ABOVE-NAMED
DEFENDANTS;:

Corporation Service Co., 2711 Centerville Rd #400, Wilmington DE 19808
Registered Agent for: Wayfair Inc.

Corporation Service Co., 2711 Centerville Rd #400, Wilminglon DE 19808
Registered Agent for: Systemax Inc.

The Corporation Trust Co., Corporation Trust Center, 1209 Orange St,
Wilmington DE 19801
Registered Agent for: Overstock.com, Inc,

Corporation Service Co., 2711 Centerville Rd #400, Wilmington DE 19808
Registered Agent for: Newegg Inc.

EXHIBIT

1 A
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You are hereby summoned and required to serve upon the Attorney
General, Plaintiff's attorney, whose address is the Office of the Attorney
General, 1302 East Highway 14, Suite 1, Pierre, South Dakota 57501-8501, an
Answer to the Complaint, which is herewith served upon you and filed on the
28t Day of April, 2016, in the office of the clerk of the Circuit Court of the
Sixth Judicial Circuit at Pierre in and for the County of Hughes, State of South
Dakota, within thirty {30) days after the service of this Summons and
Complaint upon you, exclusive to the date of service. If you fail to file an
Answer within thirty days of the date of service upon you, judgment by default
will be taken against you for the reliel as prayed for in the Complaint.

Dated this 29th day of April, 2016.

/s/ Richard M. Williams
Richard M. Wilhams
Deputy Attorney General
Office of the Attorney General
1302 East Highway 14, Suite 1
Pierre, South Dakota 57501-8501
Telephone: (605) 773-3215
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the
Summons in the above-entitled matter was filed electronically through the Odyssey
File and Serve system.

1 further certify that some of the participants in the case are not Odyssey
File and Serve users. 1 have mailed the foregoing document by First-Class mail,
postage prepaid, or have dispatched it to a third-party commercial carrier for

delivery within 3 calendar days, to the following:

WAYFAIR INC OVERSTOCK.COM INC

4 Copley PLFL 7 6350 S 3000 E

Boston MA 02116-6504 Salt Lake City UT 84121-5952
SYSTEMAX INC NEWEGG INC

11 Harbor Park Dr 16839 E Gale Ave

Port Washington NY 11050 City of Industry CA 91745

/s/ Richard M. Williams
Richard M. Williams
Deputy Atiorney General
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

. 88
COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT
STATE OF SOUTH DAKOTA, 32 Civ. 16,
Plaintiff,
v. COMPLAINT
WAYFAIR INC
4 Copley FL FL 7

Boston MA 02116-6504

SYSTEMAX INC
11 Harbor Park Dr .
Port Washington NY 11050

OVERSTOCK.COM INC
6350 S 3000 E
Salt Lake City UT 84121-5952

NEWEGG INC
16839 E Gale Ave
City of Industry CA 91745

Defendants.

The State of South Dakota, by and through the Department of Revenue

(hereinafter the State); Plaintiff in the above-entitled matter, for its Complaint

states and alleges as follows:

SUMMARY

1. The State -- through this declaratory judgment action -- seeks a
determination that it may require Defendants to collect and remit state sales

tax on sales of tangible personal property and services for delivery into South

Dakota. The State acknowledges that a declaration in its favor will require

abrogation of the United States Supreme Court’s decision in Quill Corp. v. North

Exhibit 1

Filed: 4/28/2016 3:50:12 PM CST Hughes County, South Dakota 32CIV16-000092

Filed: 5/25/2016 2:47:36 PM CST Hughes County, South Dakota

32CIV16-000092




Dakota, 504 U:S. 298 (1992), and ultimately seeks a decision from the United
States Supreme Court to that effect in this case,
RELEVANT LEGAL BACKGROUND

2, In 1967, in National Bellas Hess, Inc. v. Department of Revenue of
Tlinois, 386 U.S. 753 (1967), the Supreme Court of the United States held that
the Due Process Clause and dormant Commerce Clause of the United States
Counstitution bgth prohibit states from requiring out-of-state mail-order
retailers that lack any physical presence within a state to collect that state's
sales and/or use taxes respecting sales for delivery to in-state residents.

3. Thereafter, the U.S. Supreme Court’s jurisprudence regarding the
“minimum contacts” sufficient to allow states to regulate conduct by non-
residents became far less restrictive. The U.S. Supreme Court’s cases
regarding the dormant Commerce Clause also changed their focus.
Responding to these changes, in 1991, the North Dakota Supreme Court held
that Bellas Hess was “an obsolescent precedent.” State v. Quill Corp., 470 N.W.
2d 208, 208 (N.D. 1991).

4. The Supreme Court of the United States granted certiorari and

reversed. In Quill, 504 U.S, at 306-308, it agreed with the North Dakota

Supreme Court that the Due Process Clause holding of Bellas Hess had been

overtaken by subsequent precedent. But it further held that, despite the fact

that “contemporary Commerce Clause jurisprudence might not dictate the
same result were the issue to arise for the first time today,” id. at 311, the

“continuing value of a bright-line rule in this area and the doctrine and

Page 2 of 20
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principles of stare decisis,” led it to “disagree with the North Dakota Supreme
Court’s conclusion that the time has-come to renounce the bright-line test

of Bellas Hess? Id. at 317-18. Particularly because the Due Process Clause
holding would for the first time permit Congress to “overrule” Bellas Hess itself,
the Court would withhold its “hand, at least for now.” Id. at 318.

5. The effect of Bellas Hess and Quill is to effectively immunize out-of-
state retailers lacking a physicél presence within a state from having to remit
any state salés or use taxes. As further explained below, the effects of that
immunity on the State treasury and its general retail markets have vastly
multiplied because of the meteoric rise of Internet commerce.

6. Nonetheless, in the 24 years since Quill was decided, Congress has
failed to make good on the Supreme Court’s invitation to address this issue
through legislation at the federal level. Bills are introduced and debated, but
routinely fail to receive even an up-or-down vote because of committee leaders
advancing esoteric interests or other well-understood “veto” points that make
congressional inaction the strong default rule. Indeed, while many states
(including Seuth Dakota) reacted to Quill by creating a “Streamlined” system
that would allow out-of-state retailers to easily comply with the rationalized
sales and use tax laws of all those states at once, Congress has not taken the
necessary action to allow the Streamlined system to take effect.

7. The absence of federal legislative progress on this issue reflects the
effect of Bellas Hess and Quill on the federal Constitution’s separation of

powers. Absent Quill, Congress would of course retain the power “to regulate

Page 3 of 20

Filed: 4/28/2016 3:50:12 PM CST Hughes County, South Dakota  32CIV16-000092

Filed: 5/25/2016 2:47:36 PM CST Hughes County, South Dakota 32CIV16-000092




Commerce . . . among the several States,” U.8. Const. Art. 1, sec. 8, cl. 3,
including by exempting out-of-state retailers that lack physical presence within

a state from any obligation to collect and remit a state’s sales ot use taxes. But

the effort to obtain affirmative congressional action would fall on those retailers
seeking a special exemption from the states’ ordinary powers of taxation, and
the states would no longer be forced to seek Congress’s permission to exercise
their own sovereign authority. If -- as is quite often the case -- Congress were
to continue to do nothing in this area, the power to tax those conducting

business in the state would remain “reserved to the States respectively,” as the

Constitution provides. U.S. Const. Amend. X,
8. ln a recent case, Justice Kennedy signaled that the United States ;
Supreme Court may be willing to once again consider whether “the time has ,
come to renounce the bright-line test of Bellas Hess.” Quill, 504 U.S. at 317- '
18. In his concurrence in Direct Marketing Association v. Brohl, 135 S, Ct.
1124, 1134 (Kennedy J., concurring), Justice Kennedy urged that “[t}he legal '
system should find an appropriate case for this Court to reexamine Quill and lr
Bellas Hess.” Id. at 1135. He noted that Quill was “now inflicting extreme
harm and unfairness on the States,” in part because of the massive explosion i
in e-commerce. Id. at 1134-1135, (“This argument has grown stronger, and the
cause more urgent, with time. When the Court decided Quill, mail-order sales
in the United States totaled $180 billion. But in 1992, the Internet was in its

infancy. By 2008, e-commerce sales alone totaled $3.16 trillion per year in the

United States.”)(citation omitted),
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9. Indeed, Justice Keénnedy specifically urged thdt cases permitting
reconsideration of Quill should be developed as quickly as possible, because
the harm to state treasuries has become severe. “Given these changes ... itis
unwise to delay-any longer a reconsideration of the Court's holding in Quill. A ;_
case questionable even when decided, Quill now harmis-States to a degree far
greater than conld have been anticipated earlier.” Jd. at 1135.

10. The State has taken up Justice Kennedy’s invitation, motivated by
the imminent damage that Quill continues to cause to state tax revenues, by
enacting Senate Bill 106, 912t Session, South Dakota Legislature, 2016, “An Act

to provide for the collection of sales taxes from certain remote sellers.”

(Appendix A - hereafter referred to as “the Act” or cited to as “S.B. 1067).
11. Legislative findings accompanying the passage of the Act reflect |
that Justice Kennedy’s concerns are well placed, particularly with respect to .
South Dakota, and that the United States Supreme Court “should reconsider
its doctrine that prevents states from requiring remote sellers to collect sales
tax{.]” See S.B. 106 § 8(7).
PARTIES

12. Plaintiff is the sovereign State of South Dakota, which collects “{a]ll

taxes levied and collected for state purposes . . . into the state treasury.” S.D.

Const. Art. Xl, sec. 9.

13. The Department of Revenue administers the laws of the State
respecting taxation generally, SDCL 10-1-1 et seq., and the sales tax in

particular. SDCL 10-45 et seq. The Secretary of the Department is charged
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with investigating and taking various eriforcement actions respecting the sales
tax. See SDCl 10-59-1, -5, -8, -10, -14, -13.

14. The ‘State is specifically authorjzed by section 2 of the Act to “bring
a declaratory judgnient action under [SDCL) 21-24 in any cireuit court” to
establish that the obligations created by the Act are valid and applicable to any
particular taxpayer that meets the statutory thresholds in the Act.

15. Defendant Newegg Inc. is one of the top online retailers in the
United States, and is headquartered in City of Industry, California. It owns
and operates Newegg.com, which sells a variety of consumer electronics. It

ships these goods directly to purchasers throughout the United States,

including into South Dakota.

16. Defendant Overstock.com Inc/ is one of the top online retailers in
the United States, and is headquartered in Salt Lake City, Utah.
Overstock.com sells a variety of products, ranging from home goods and
furniture to clothing and diamond rings. It ships these goods directly to
purchasers throughout the United States, including into South Dakota.

17. Defendant Systemax Inc. is a Fortune 1000 company
headquartered in Port Washington, New York. 1t is a leading retailer of brand
name and private label products, including industrial, material handling and

supplies, personal computers, notebook computers, technology supplies,

consumer electronics, and computer-related accessories. It operates a number !
of product sales websites that ship directly to purchasers throughout the

United States, including into South Dakota.
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18. Deferndant Wayfair Inc. is a leading online retailér of home goods
and furhiture headguartered in Boston, Massachusetts, It ships sales directly
to purchasers throughout the United States, including into:South Daketa.

PERSONAL JURISDICTION

19. Based on information and belief, Defendants lack a physical
preserice in South Dakota but are subject to the personal jurisdiction of the
South Dakota courts under SDCL 15-7-2. SDCL 15-7-2 specifically extends
the personal jurisdiction of the South Dakota courts to parties “[e]ntering into a
contract for services to be rendered or for materials to be furnished in this state
by such person,” SDCL 15-7-2(5), and to partics committing “any act” when
extending such jurisdietion “is not inconsistent with the Constitution of this
state or with tfle Constitution of the United States.” SDCL 15-7-2(14).

20. Both the State and Federal constitutions permit South Dakota
state-court jurisdiction over retailers who solicit business from, and deliver
tangible personal property and services to, residents of the State. See Quill,
504 U.S. at 306-08 (holding that “there is no question” that such contacts
suffice for “due process purposes”); Marschke v. Wratislaw, 2007 S.D. 125,
913, 743 N.W. 2d 402, 406 (holding that personal jurisdiction of S8outh Dakota
courts extends to limits of federal constitution).

SUBJECT MATTER JURISDICTION
21. Section 2 of the Act creates a cause of action for declaratory

judgment and empowers “any circuit court” to adjudicate that cause of action.
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Accordingly, the Sixth Judicial Circuit Court has subject matter jurisdiction
over this action,

22. SDCL 21-24-1 empowers “[clourts of record within their respective
jurisdictions ... to declare rights, status, and other legal relations whether or
not further relief is or could bé claimed|,}” provides that “{n]o action or
proceeding shall be open to objection on the ground thata declaratory
judgment or decree is prayed for,” and permits “|tJhe declaration {to] be either
affirmative or negative in form and effect[.)”

23. SDCL 21-24-3 permits “|ajny person ... whose rights, status, or
other legal relations are affected by a statute” to “have determined any question
of construction or validity arising under the ... statute ... and obtain a
declaration of rights, status, or other legal relations thereunder.” “[Tlhe State
is a *person’ within the meaning of” the Declaratory Judgment Act. Dan Nelson,
Automotive, Inc. v. Viken, 2005 S.D, 109, 706 N.W. 2d 239 (rejecting contrary
dictum in Pennington County v. State ex rel. Unified Judicial Sys., 2002 8.D. 31,
641 N.W. 2d 127).

24. As supported by the allegations below, this request for declaratory
judgment also presents a justiciable and ripe controversy, between adverse
parties, in which the State has a legally protectable interest. The declaration
the State seeks will permit it to require sales tax to be collected and remitted
from sellers without a physical presence in the State who are currently not
complying with the Act; the State is clearly interested in obtaining the tax

revenue it believes is due, and the Defendants have the contrary interest in
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resisting this tax obligation. Moreover; each Defendant has failed to register to
collect and remit the state sales tax after receiving an individualized notice
directing them to.do so by April 25, 2016. That notice spécifically ihstructed
Defendants that failure to register would demonstrate that they did “riot intend
to comply with the Act.” See Notices {Appendix B). Furthermore, under the

structure of the Act, the State-cannot currently enforce the Act’s collection

obligation against the Defendants unless the State prevails in this suit. Were
the State to prevail, the Act will immediately apply to Defendants, requiring
them to collect and remit the state sales tax on a going-forward basis,

25. “A matter is sufficiently ripe {for declaratory judgment] if the facts

indicate imminent conflict.” Boever v. South Dakota Bd. of Accountancy, 526

N.W.2d 747, 750 (S.D. 1995)(citation omitted)(setting forth requirements for i
declaratory judgment). The conflict between the State and the Defendants is i
not only imminent but present: This suit will determine whether or not
Defendants must collect and remit state sales tax the day after it is decided.
VENUE
26. Venue is appropriate in this Court. Section 2 of the Act permits

this suit to be brought in “any circuit court.”

27. Furthermore, SDCL 15-5-6 permits venue “in any county which
the plaintiff shall designate” in any case where, as here, “none of the

defendants reside in the state.”
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Filed: 5/25/2016 2:47:36 PM CST Hughes County, South Dakota

RELEVANT STATUTES

28. The Act provides that sellers without a physical presence in the
State must comply with the State’s sales tax Jaws “as if the seller had a
physical presence in the state.” S.B. 106.§ 1.

29, The Act contains two threshold provisions, hewever, that limit the
effect of this requirement on sellers who -- because of their limited size or
geographic reach -- conduct relatively little business shipping goods and
services to ‘South Dakota residents. In particular, in order for the above
obligation to apply, the out-of-state seller must have “gross revenue from the
sale of tangible personal property, any product transferred electronically, or
services delivered into South Dakota exceed|ing] one hundred thousand
dollars,” or must have “sold tangible personal property, any product
transferred electronically, or services for delivery into Soﬁth Dakota in two
hundred or more separate transactions.” These thresholds are determined
based on either the previous calendar year or the current calendar year to date.
S.B. 106 § 1{1)-(2).

30. In addition, the Act creates a declaratory judgment action that the
State may bring to determine the validity and applicability of this obligation
with respect to individual taxpayers. S.B. 106 § 2. It also establishes special
procedures designed to ensure the most expeditious possible adjudication of
this action. S.B. 106 §§ 2, 4.

31. The Act contains three provisions designed to protect taxpayers

from accruing any tax liability -- retroactive or otherwise -- during the
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pendency of this action. First, section 3 of the Act provides that the filing of
this action operates as an injunction “prohibiting any state entity from
enforcing the obligation in section 1 of this Act against any taxpayer who does
not affirmatively consent or otherwise remit the sales tax on a voluntary
basis.”™ See S.B. I06 § 3. The State filed this suit immediately before the May
1, 2016 effective date of the Act to trigger this injunction and prevent any
uncertainty for taxpayers. See S.B. 106 § 9 (setting effective date). Second,
section 5 of the Act provides that “|n]o obligation to remit the sales tax required
by this Act may be applied retroactively.” Finally, sectiori 6 of the Act provides
that “[i]f an injunction provided by this Act is Jifted or dissolved, in general or
with respect to a specific taxpayer, the state shall assess and apply the
obligation established in section 1 of this Act from that date forward with
respect to any taxpayer covered by the injunction.”

32. Given the provisions above, the State has simultaneously filed with
this Complaint an application for an injunction which records and makes
certain the effect of section 3 of the Act. This application can and should be
immediately granted without a hearing because the State asks only for an
injunction restraining itself and benefiting the Defendants (as well as other
taxpayers subject to the Act).

33. These provisions, together with the requested injunction, ensure

that any seller not complying voluntarily with the Act will face tax liability only

* The Act also makes clear that this injunction will “not apply” to any taxpayer
against whom the state prevails in an actjon like this one. See 5.B. 106 § 3.
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prospectively from the date on which a court holding makes clear that the Act
validly applies to the seller.
PROCEDURAL BACKGROUND

34, The Act was signed into law by Governor Dennis Daugaard on
March 22, 2016. it provides that it will be effective on the first day of the first
month that is at least fifteen calendar days from the date the Act is signed into
law. Therefore, its effective date is May 1, 2016, See S.B. 106 § 9.

35. To prepare sellers lacking a physical presence in the State for the
effect of the law, the Department of Revenue sent an individualized notice to
206 such sellers for whom available information made it almost certain that
they met the statutory thresholds set forth above and in Section 1 of the Act.
Defendants were each sent a copy of the notice (copies of which attached
hereto as Appendix B) on March 25, 2016, by Andy Gerlach, Secretary of the
Department of Revenue.

36. The State also posted relevant information about the Act on its
website, at http:/ /dor.sd.gov/Taxes/Business_Taxes/SB106.aspx.

37. The State identified the 206 sellers lacking a physical presence

within the State who received the notice by using available data to calculate the
likely amount of gross revenue that such sellers derive from sales into the
State. Alter applying a mathematical factor designed to avoid close cases in i
which the seller might not meet the statutory thresholds, the State determined

whether the remaining sellers had registered for a license to collect and remit

sales tax. Sellers who were not registered, including all of the present
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Defendants, received the notice directing them to register by April 25, 2016,
and thus received both actual and inquiry notice of the Act more than 30 days
ago.

38. The notice carefully explained the consequences of failing to register:

“If you intend to comply with your obligations under the Act, you !
should register by April 25, 2016, thereby committing to remit
Sales tax. If by that date you have neither (1) registered nor (2) '
notified us in writing that you are not subject to the Act because
you do not meet the threshelds above, the State will assume you
do not intend to comply with the Act. This may resuilt in the State
initiating a legal action against you pursuant to Section 2 of the
Act. That section allows the State to address your intent not to
comply before assessing any taxes against you by asking a court to
declare that the Act is applicable and valid as applied to you.
Becauise the State may file this declaratory judgement action
without undertaking an audit or any other administrative process,
it is important that you notify us immediately if you intend to
comply with the Act or you do not meet the statutory thresholds.”

39. The notice also explained that any recipient who did not meet the
statutory thresholds in section 1 of the Act should notify the State to avoid
legal action.

40. Each Defendant failed to register to collect and remit the sales tax
by April 25, 2016, and each has failed to register as of the date of this
Complaint.

41, On information and belief, each Defendant meets either or both of

the statutory thresholds, having at least $100,000 of gross revenue from sales
into the State and/or at least 200 separate such transactions.

42. The State initiated this action against Defendants on the basis of
their refusal to register for a license following individualized notice of the need

to do so. Because of section 3 of the Act, the filing of this action immediately
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before the effective date enhances the protection of taxpayers {including ;
Defendants) from any argument that they face an-active and enforceable
obligation to collect and remit sales taxes before the congclusion of this action.
RELEVANT LEGISLATIVE FINDINGS
43, In enacting the Act, the South Dakota Legislature determined that
Quill causes a severe harm to the State’s tax revenue, and a concomitant harm

to state and local services:

a. “The inability to effectively collect the sales or use tax from remote
sellers ... is seriously eroding the sales tax base of this state,
causing revenue losses and imminent harm to this state through

the loss of critical funding for state and local services,” S.B. 106 §

8(1);

b. “The harm from the loss of revenue is especially serious in South
Dakota because the state has no income tax, and sales and use tax
revenues are essential in funding state and local services,” id.

§ 8(2);

c. Refusal by out-of-state retailers to collect sales taxes “causes

imminent harm to this state,” id. § 8(9).

44, The Legislature’s assessment is correct; the Department of
Revenue estimates the revenue loss associated with Bellas Hess and Quill at
approximately $48-$58 million annually for state and municipal taxes
combined. These figures are based largely on a study conducted several years

ago at the University of Tennessee, and relied upon in Justice Kennedy’s
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concuriéence in PMA. See D. Bruce, W, Fox, & L. Luna, State and Local
Governmeiit Sales Tax Revenue Losses from Electronic Comiirerce 11 (2009).

45. Purthermore, the Legislature found that, even as the costs to the .
State from Quill have increased dramatically, the costs of compliance for
taxpayers have falléen just as dramatically:

In contrast with the expanding harms caused to the state from this

exemption of sales tax collection duties for remote sellers, the costs

of that collection have fallen. Given modern computing and ;

software options, it is neither unusually difficult nor burdensome i

for remote sellers to collect and remit sales taxes associated with

sales into South Dakota.

8.B. 106 § 8(6).

46. Again, the legislature’s assessment is clearly correct. Numerous
retailers now collect and remit sales tax in every state, and are quite capable of
administering all their state and local sales tax obligations when customers
buy goods through their online sales channels. Software integration options
are now readily available from multiple vendors for online “shopping carts.”
And because it is necessary to obtain immediate information from the
purchaser regarding their residence in order to deliver the goods, it is possible
for the software to immediately calculate and inform the consumer of the
applicable sales tax before completing the transaction, and the tax can be
easily collected at the time of the sale. Indeed, the industry that provides these
integration options is robust and growing, which will make such software even
easier and less expensive to obtain in the near future. Moreover, many sellers

already have such software to address sales to states in which they do have a

physical presence.
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47. This development is further supported by the Streamlined Sales
and Use Tax Agreement, which has beén enacted by more than twenty states |
(including South Dakota) in the wake of Quill. Any seller lacking a physical
presence in the Stét.c who intends to comply with the obliga'tions set forth in
the Act can register to collect sales taxes through the voluntary Streamlined
system. That system, in turri, provides sellers the option to use sales tax
administration software from Certified Software Providers (CSPs), with the cost
of such software borne by the states. Sellers may choose from seven different
CSPs, and the CSP will file the tax returns and remit applicable taxes for
sellers that use it. Sellers using a CSP are also immune from audit liability for
the sales they process through that software. The Streamlined system also
reduces sales tax administration cost and expense through:

a. uniform definitions of products and services across all Member

states;
b. freely available tax rate and tax boundary databases; |
c. single, state level tax admihistration;
d. uniform audit proccdures (for sellers that choose not to use a CSP);
e. simplified tax rate structures;
f. uniform administration of sales tax expenses; and,
g. uniform rules for sourcing sales.

Accordingly, a taxpayer can comply with the obligations of the Act using
the Streamlined system at little to no personal cost (apart from actually

remitting the taxes collected from consumers), and with little to no concern
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regarding audits or érrors in compliancé. Moreover, many of the above benefits
are ‘available even to sellers who do not elect to participate in the Streamlined
system as a whole, further easing the burden of compliance on all out-of-state
retailers.

48, The legislature also found that Bellas Hess and Quill distort the

loeal retail market, causing unfairness to brick-and-mortar retailers generally,

and to smaller, locally owned businesses in particular. Qut-of-state retailers
benefit from local infrastructure without paying their fair share of taxes. See
S.B. 106 § 8(5). And they also “actively market sales as tax free or no sales tax ‘
transactions” even though “a use tax is owed” by the consumer. Id. § 8(3). As
a result, local retailers are unable to compete fairly with online retailers, which
is likely to cause cven further harm to the State by harming the local
businesses that employ local residents and make up the bulk of the State’s tax
base. Seeid. § 8(4) (*The structural advantages of remote sellers, including the
absence of point-of-sale tax collection, along with the general growth of online
retail, make clear that further erosion of this state's sales tax base is likely in
the near future.”).

49, Well-documented economic effects support the Legislature’s

judgment. Expert economists, including researchers associated with both
sides of the political spectrum, agree that the special exemption from sales
taxation created by Quill causes serious harm to state economies {and the
national economy) by distorting the operation of the free market. See, e.g.,

Austan Goolsbee, In a World Without Borders: The Impact of Taxes on Internet
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|
Commerce, 115 Q.J. Econ. 561 (2000); Arthur B, Laffler and Donna Arduin, 1
Pro-Growth Tax Reform and E-Fairness, |
http:/ / standwithmaiinstrect.com/ArtLafferStudy. pdf.
50. Finally, the Legislature made clear that it wanted to accommodate |
the difficulties that might be caused to out-of-state retailers by its effort to
respond to Justice Kennedy’s invitation to bring an action allowing the United
States Supreme Court to recensider Quill. It thus created a specific cause of
action with unigue protections for taxpayers, allowing the State %o seek a
declaratory judgment in circuit ¢ourt, with a direct appeal to the South Dakota
Supreme Court, both of which must be resolved as expeditiously as possible.
See S.B. 106 §§ 2, 4; see also id. §§ 8(8)-(9) (finding that “[e]xpeditious review is
necessary and appropriate,” and that the Act is intended to *permit() the most
expeditious possible review of the constitutionality of this law”). That action
obviates the need for an audit and any effort to obtain retroactive tax liability
from any out-of-state seller who does not wish to comply with the Acton a
voluntary basis. As the Legislature stated:
Expeditious review is necessary and appropriate because, while it
may be reasonable notwithstanding this law for remote sellers to

continue to refuse to collect the sales tax in light of existing federal
constitutional doctrine, any such refusal causes imminent harm to

this state.

At the same time, the Legislature recognizes that the enactment of
this law places remote sellers in a complicated position, precisely
because existing constitutional doctrine calls this law into
question. Accordingly, the Legislature intends to clarify that the
obligations created by this law would be appropriately stayed by
the courts until the constitutionality of this law has been clearly
established by a binding judgment, including, for example, a ;
decision from the Supreme Court of the United States abrogating !
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jts existing doctrine, or a final judgment applicable to a particular
taxpayer.

S.B. 106 § 8 (9)-(10).

51. This declaratory judgment action thus represents “the intent of the
Legislature to apply South Dakota's sales and use tax obligations to the limit of
federal and state constitutional doctrines, and to thereby clarify that South
Dakota law permits the state to immediately argue in any litigation that such

constitutional doctrine should be changed to permit the collection obligations

of this Act.” S.B. 106 § 8 (11). Like the Legislature, the State recognizes that a
change in federal constitutional doctrine will be necessary for the State to
prevail in this case. Nonetheless, the effect of the declaration that the State
seeks in this action will be to immediately require the collection and remittance
of taxes from these Defendants under the Act -- a collection which, absent such
a declaration, the State is presently unable to enforce. There is accordingly an !
immediate controversy over whether existing federal constitutional doctrine .
should invalidate the Act or not, which this Court can and should adjudicate in
the first instance by declaratory judgment.
PRAYER FOR RELIEF
WHEREFORE, the State hereby prays for relief as follows:

(1) That the Court declare that the requirements of section 1 of the Act

are valid and applicable with respect to the defendants. f
(2) That the Court immediately enter an order enjoining the
enforcement of the Act during the pendency of this action --

reflecting on the record the automatic effect of Section 3 of the Act
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-- and dissolve such injunction upon the entry of a déclaratory

judgment in favor of the State. (A separate motion for an

appropriate order of this form has been contemporaneonsly filed).

(3) That the Court enter an injunction requiring the defendants to

register for a license to collect and remit the sales tax.

{4) That the Court grant such other relief as it deems just and proper

in this matter.

Dated this 28th day of April, 2016.

/s/ Richard M. Williams
Richard M. Williams
Deputy Attorney General
Office of the Attorney General
1302.East Highway 14, Suite 1
Pierre, South Dakota 57501-8501
Telephone: (605) 773-3215
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OFFICE OF THE SECRETARY OF STATE

Department of State

N United States .of America, O
_ _ 0 Secretary's Office
State of South Dakota [

This is to certify that the attached instrument of writing is a true, correct and
examined copy of Senate Bill 0106 in our office as filed March 22, 2016;

IN TESTIMONY WHEREOF, I =

have hereunto set my hand and
caused to be affixed the Great Seal
of the state of South Ddketa af the
city of Piere; the capital; this "day
April 18, 2016.

Shantel Krebs
Secretary of State

Appendix A

#il)
T L‘gr%‘ rt';ﬂ it A

Filed: 5/25/2016 2:47:36 PM CST Hughes County, South Dakota

3:50:12 PMCST Hughes County, South Dakota 32CIV16-000092

32CIV16-000092




OFFICE OF THE SECRETARY OF STATE
Department of State

United States of America,
State of South Dakota

SECRETARY'S OFFICE

This is to certify that the attached instrument of writing is a true, correct
and examined copy of SB 0106 duly passed in the Legislature of the State
of South Dakota, as an Emergency Act, and has been carefully compared

with the original now on file in this office and found correct.

IN TESTIMONY WHEREOF, I have
hereunto set my hand and caused to be
affixed the Great Seal of the State of South
Dakota at the City of Pierre, the Capital, on
March 2/2; 20716.
"){ ; k’.* '
- S{i L why

Shantel Krebs, Secretary-of State
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ANACT
ENTITLED, An Act to provide. for the collection of sales taxes from certain remote sellers, to
establish certain Legislative findings, end to declate an emergency.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That the eode be amended by adding a NEW SECTION to read:

Notwithstanding axy other provision of law, any sellér selling tangible personal property,
products transferred élettronically, or services for delivery inta Sputh Dakota, who does ot have
a physical presence in the stafs, is subject to chapters 10-45 and 10-52, shall remit the-sales tax and
shall follow all applicable procedures and requirements of law as if the seller had a phiysical presence
in the state, provided the seller meets either of the following criteria in the previous calendar year
or the current calendar year:

(1) - The seller's gross revenue from the sale of tangible persenal praperty, any product
transferred electronically, or services delivered into South Dakota exceeds one hundred
thousand dol)ars; or

(2)  The seller sold tangible personal property, any product transferred electronically, os
services for delivery into South Dakota in two hundred or more separate transactions,

Section 2. That the code be amended by adding a NEW SECTION to read:

Notwithstanding any other provision of law, and whether or not the state initiates an audit or
othertax collection procedure, the state may bring a declaratory judgment action under chapter 21-24
in any circuit court against any person the state believes meets the criteria of section 1 of this Act to
estabiish that the obligation to remit sales tax is applicable and valid under state and federal law. The
circuit court shall act on this declaratory judgment action as expeditiously as possible and this action
shall proceed with priority over any other action presenting the same question in any other venue.

In this action, the court shall presume that the matter may be fully resolved through a motion to
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dismiss or amotion for summary judgmerit. However; if these motions do not-resolve the action,

any discovery allowed hy the court may not exceed the provisions of subdivisions 15-6-73(2) and

(4. ?

The provisions of § 10-59-34, alonp with any other provisions authorizing atrorney's fees, do not
apply to any action broughit pursuant to this Act or any appeal from any action brought pursuant to,
this Act.

Section 3. That the code be amended by adding a NEW SECTION to read:

The filing of the declaratory judgment ection established in this Act by the stafe operates as an
injunction during the pendency of the action, applicable to each state entily, prohibiting any state
entity from enforcing the obligation in section 1 of this Act against any taxpayer who does not

affirmatively consent or dtherwise remit the sales tax on a voluntary basis. The injun¢tion does.not

apply if there is a previous judgment from a conrt establishing the validity of the obligationin section

1 of this Act with respect to the particular taxpayer.
Section 4. That the code be amended by adding a NEW SECTION to read:
Any appeal from the decision with respect to the cause of action sstablisbed by this Act may only

be made to the state Supreme Court. The appeal sball be heard as expeditiously as possible.

Section 5. That the code be amended by adding a NEW SECTION to read:

No obligation to remit the sales tax required by this Act may be applied retroactively.

Section 6. That the code be umended by edding a NEW SECTION to read:

If an injunction provided by this Act is lified or dissolved, in general or with respect to a specific
taxpayer, the state shall assess and apply the obligation established in section 1 of this Act from that
date forward with respect to any taxpayer covered by the injunction.

Section 7. That the code be amended by adding a NEW SECTION to read: . l

A taxpayer complying with this Act, voluntarily or otherwise, may only seek a recovery of laxes,
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penalties, or interest by following, the recovery procedures established pursuant to chapter 10-59. I
However, no-claim may be granted on the basis that the taxpayer lacked a physical presence in the
state and complied with this Act voluntarily while covered by the injunction provided in segtion 3
of'this Ast. ‘

Nothing in this Act limits the ability of any taxpayer to obtain a refund for any other reason,
inelading a mistake of fact or msthematical miscalculation of the applicable tax.

No seller who remits sales 1ax voluntarily or otherwise under this Act is liable to a purchaser who

claims that the sales tax has been over-collecled because a provision of this Act is later deemed

unlawful.
Nothing in this Act affects the obligation of any purchaser from.this state to remil use lax asto
any applicable transaction in which the seller does not collect and remit or rerpit an offsetting sales

Section 8. That the code be amended by adding a NEW SECTION to read:

The Legislature finds that:

(1)  The inability to effectively collect the sales or use tax from remote sellers who deliver
tangible personal property, products transferred electronically, or services dirgctly into
South Dakota is setiously eroding the sales tax base of this state, causing revenue losses
and imminent harm to this state through the toss of critical funding for state and local
services;

(2)  The harm from the loss of revenue is especially serious in South Dakota because the state

has no income tax, and sales and use tax revenues are essential in funding state and local

services;
(3) Despite the fact that a use tax is owed on tangible personal property, any product

transferred electronically, or services delivered for use in this state, many remote sellers
8B No. 106 Page 3
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actively market sales as taxfree or no sales tax transactions;

(4)  The structural adventages of remote sellers, including the absence of point-of:sale tax

collection, along with the general growth of online retail, make clear that further erosion
of this state's sales tax base is likely in the near future;
(5) Remote sellers who make a substaniial number of deliveries into or have large gross
revenues from South Dakota benefit extensively from this state's market, including the i
economy generally, as well as state infrastructure;
(6)  Incontrast with the expanding harms caused to the state from this exemption of sales tax

collection duties for remote sellers; the costs of that collection have fallen, Given modern

compuling and software options, it_is neither unusually difﬁc.ult~ nor burdensome for
remote sellers to collect and resit-sales taxes associated with sales into South Dakota; i

(7) As Justice Kennedy recen(ly rccogn.ize‘d' in his concurrence in Direct Marketing
Association v. Brohl, the Supreme Court of the United States should reconsider its |
doctrine that prevents states from.requiring remote sellers to collect sales tax, and as the
foregoing findings make clear, this argument has grown stronger, and the cause more
urgent, with time; .

(8)  Given the urgent need for the Supreme Court of the United States 1o reconsider this

doctrine, it is nécessary for this state 1o pass this law clarifying its immediate infent to
require collection of sales taxes by remote sellers, and permitiing the most expeditious
possible review of the constitutionality of this law;

(9)  Expeditious review is necessary and appropriate because, while it may be reasonable

notwithstanding this law for remote sellers to continue to refuse to collect the sales tax

in light of existing federal constitutional dogtrine, any such refusal causes imminent harm

to this state;
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(10)  Atthe same time, the Legislature recognizes that the enactment of this law places remote
sellers in a camplicated position, precisely because existing constitutional doctrine calls
this law into question. Avcordingly, the Legislature intendsto clarify that the obligations
created by this law would be appropriately stayed by the courts until the constitutionality

of this law has been clearly established by a binding judgment, including, for example,

a decision from the Supreme Court of the United States abrogating its existing doctrine,
or & final judgment applicable to a particular taxpayer; and :

(A1) Ttis the intent of the Legislature fo apply South Dakota's sales and use tax obligations to !
the limit of federal and state constitutional doctrines, and to thereby clarify that South
Dakota law permits the state to immediately argue in any litigation that such constitutional
doctrine should be changed to permit the collection obligations of this Act.

Section 9. Whereas, this Act is necessary for the support of the state government and its existing

public institutions, an emergericy is hereby declared to exist. This Act shall bein full force and effect i

on the first day of the first month that is at least fifteen calendar days from the date this Act is signed

by the Gevernor,
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An Act to provide for the collection of sales taxes from certain remote sellers, ta establish certain
Legislative findings, and to declare an emergency.

I certify that the attached Act Reesived at this Exgeutive Qffice ,
originated in the this 8+‘day of V] aaod 5
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The attached Act is hereby
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p-epértm-ent of

445 Eaxt Capitol Avenue

Picrre: South Dakot 37501-3185
evenue ) Phone; 605-T73-3311
March 25, 2016
NOTICE
H_arry Amaden
Newegg Inc .
17560 Rowland St |
i

Clty of Industry'CA 91748 e

Re: Important Changes o South Dakola Tax Laws for Remole Sellers

Dgar Harty Amsden: . !

We are wriling io bring your-stiention to recent changes in South Dakota law thal may require you to.begin
remitting sales tax on transactions in which tangible parsonal property, products transferred electronically, or
services are delivered into South Dakota. Our astimales indicate that your business meets the annual statutory
thresholds that will apply 1o remote sellers. This nofice explains the applicable legal changes and steps that you
should také to begin complying with your South Dakota sales tax obligation, as well as the possible
consequences that may follow from non-compliance.

Backaround

On March 22. 2016, Governor Dennis Daugaard signed into law Senate Bill 106, entitied "An Act to provide for
ttie collection of sales taxes from certaln remote sellers” ("the Act), enclosed. The Act becomes effective on May
1, 2016, and may apply to your business from May 1, 2016, forward,

The Act provides that any seller selling tangible personal propery, products transferred electronically, or services
for delivery into South Dakota must comply with all applicable South Dakota laws-and procedures regarding the
sales tax "ss If the seller had a physical presence within the state.” This requirement applies only-lo retailers who
meet certain statutory threshelds, In particular, this obligation applies only if, in the previous caleridar yesr, or
sp far in tho current calendar year:

1. your gross revenue from sales Into South Dakota sxceeded $100,000; or

2. you made sales for dellvery Into South Dakota in two hundred or more separate transactions.

Applicabllity to You

Our estimales indicate that your business likely exceeds either or both of these threshalds. If So, you will be
obligatad to begin remitting sales tax to South Dakota. If you do not meel either of these thresholds notify us
immediately to avoid any contusion or possible legal action agsinsl you.

Our records indicate that you currently do ot have a South Dakota sales tax license. In order to collect sales tax
from consumers and/or remit it Lo the State, you must register for a sales lax ficense. The State has endeavored
to substantially simplify sales tax compliance for retailers by adopting the Streamiined Sales ang Use Tax
system, You can register for a South Dakota tax license at hitp.//sd qovitaxapp or through the Streamtined

system at htip://www streamlinedsalestax.orq.

husp:fidor.sd.gov/
Appendix B
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If you intend to comply with your bligations under. the Act, you should register by April 25, 2018, theraby
commilting ta remft sales tax. If by that date you have neither (1) registered nor (2) notified us In writing that you
are not subject to the Act because you do not meet the thresholds above, the State will assume you do not intend
to comply with the Act. This:may result in-the State initiating a legal action against you pursuant to-Section 2 of
the Act. That section-allows the State to address your intent not 1o comply before assessing any taxes against -
you by asking a court fo declare that the Ast is applicable and valld es applied to you, Because the State may fle
thls declaratory judgament action without undertaking an audit or any other administrative process, It Is important
that you notify us immediately if you intend g compty with the Act or you do not meet the statutory threshalds.

Written notification that you are not subject to this Act must be received by Kathy Smith no later than April 28,
2018. Yoy may submityour written statement by email to Kathv smith@state sd.us or by reguler mail 1o:
State of South Dakota F
Attn: Kathy Smith ’ ;
445 E Capitol Ave
Pierre 8D 57501
Pursuant 1o the Act, the.action described above will not result in any fees, penaltis, or retroactive tax liability
against you, Instead, if an action is initiated and a dectaralory judgrent is entered against you, you will be
required to begin remitting the sales tax Immediately from that peint forward. .
Addtional information is evailable on pur website at hitp//dor.sd.gov/,

If you have questions or need further assistance, you can contact Kathy Smith at 605-773-3311.

Sincerely,

Andy Gerlach, Secretary
South Dakola Department of Revenue

Enclosure
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445 Fuxt Capito) Avenug
Picrre, Séuth Dakota 57501-3§85
Phoner605-773-3311

P evenhace

March 25, 2016
NOTICE

Robert Hughes
Overstock.com Inc
6350'South 3000 East #100
Salt Lake City UT 84121

Re: important Changes to South Dakota Tax Laws for Remote Sellers
Dear Roben Hughes:

We are writing to bring your attention to recent changes in South Dakola law that may require you to begin
remitting sales tax on transactions in which tangible personal property, products transferred elactronically, of
services are delivered into South Dakota. Our estimates Indicate that your business meets the apnual statulory
thresholds that will apply to remote sellers, This notice-explains the applicable legal changes and steps that you
should take lg begin complying with your South Dakola sales tax obligation, as wall 85 the possible
consequences that may follow from non-compilance.

Backaround

©On March 22, 2016, Governor Dennis Daugaard signed into law Senale Bill 106, entitled “An Act to provide for
the collsction of sales taxes from ceniain remote sellers® ("the Act?), enclosed. The Act becomes effective on May
1, 2018, and may apply to your business from May 1, 2018, forward,

The Act provides that any seller salling tangible personal property, products transferred electronically, or services

for-delivery ints South Dakota must comply with all applicable South Dakota faws and procedures regarding the

sales tax “ac if fhe seller had a physical presence within the state.” This requiremend appiles only to retallers who i
meet certsin siatistory threshokds. In particular, this abligation applies only If, in the previous calendar year, or i
so.far in the current calendar year:

1, your gross revenue from saigs into South Dakota exceeded $100,000; or

2. you made sales for dalivery into South Dakola in two hundred or more separate transactions.

Appligability to You

Our estimates indicate that your husiness likely exceeds either or both of these thresholds. If s, you will be
obligated to begin remitting saies tax to South Dakota, If you do not meet etther of these thresholds nolify us
immediately to avold any confusion or possible legal action against you,

Our records indicate that you currently do not have a South Dakota sales tax license. In order 1o coflect sales tax
from consurmers andfor remil it to the State, you must register for a sales tax ficense. The State has endeavored
to substantially simplify sales lax compliance for retailers by adopting the Streamiined Sales and Use Tax
system. You can register for a South Dakota tax license at hitp://sd.qovitaxapp or through the Streamiinéd

system at hitp:/www.streamlinedsalestax.org,

hrp:dor.sd.gov/
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If you intend to comply with your obligatians under the Act, you should register by Apnl 25, 2018, thereby
committing 1o remit sales tax. If by tha{:date you have neither (1) registered nor (2) notified us In'writing fhat you
are not subjact to the Act because you do nofmeet the thresholds-above, the State will assume you do nol Intend
to comply with the Act. This may result in-the State initiating a legal action.against you pursuant to Section 2 of
the Act. That section aliows the State to address your intent not to comply befors assessing any taxes against
you by asking a court 1o declare that the Act is applicable and valid as.applied to you, Because the State may file
this declaratory judgement action without undertaking en audif o any other administrative process, Rt is impartant
that you natify us immediately if you intend to comply with the Act or you do not meet the statutory thresholds.

Written notification that you are not subject to this Act must be received by Kaihy Smith no later than Aprs 25,
2018, You may submit your writien statement by emall to Kathy. smit ta,$d.us or by regular mall to:

State of South Dakota

Attn: Kathy Smith

445 E Gapitol Ave

Pierre SD 57501
Pursuant to the Act, the aclion described above will not result in any fees; penalties, or retroaclive tax liability
agalnst you. Instead, if an action is initiated and a declaratory judgment is entered against you, you will be
required to begin remitting the sales.tax immediately from that point forward.,
Addltiona! Informatlon Is available on our website al http//dor.sd.gov/.

If you have questions of need furiher assistance, you can cortact Kathy Smith at §05-773-3311.

Sincerely,

Andy Gerlach, Secrefary
South Dakota Department of Revenue

Enclosure
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&3
.

Department of 445 Bagt Capito) Avenue

% Picrrw, South Dykow 57501-3185
: e Ve Phone: 6!)_5«7?3—33:1"' |
Margh 25, 2016
]
& i
NOTICE |
Lawrance Relnhold
Systemax Inc

11 Harbor Park Dr
Port Washington NY 11050

Re: Imporiant Changes to South Dakota Tax Laws for Remote Sellers

Dear Lawrenca Reinhold:

We are writing to bring your attention to recent changes in South Dakota law that may require you 10 begin
remitting sales tax on transactions in which tangible personal property, products transferred electonically, or
services are delivered into South Dakota, Our eslimates indicate that your business meets the.annual ststulory
thresholds that will apply to remote sellers, This nofice expiains the epplicable legal changes and steps that you
should 1ake to begin complying with your South Dzkola sales tax obligation, as well as the possible
consgquences that may follow from non-compliance,

Backaround

On March 22, 2016, Govemor Dennis Daugaard signed into law Senate Bill 106, entitled "An Act to provide for
the collection of sales taxes from certain remote sellers” ("the Act’), enclosed. The Act becomes effective on May
1, 2016, and may. apply 1oyour business from May 1, 2016, forward.

The Act provides thet any selier selling tangible personal property, products transferred electronically, or services
forgelivery Into:South Dakota must comply with all applicable South Dakota laws and procedures regarding the
sales tax "as Iif the seller had a physical presence within the state,” This requirement applies only to retallers who
meetcertain statutory thiaskolds. In particulsr, this obligation applies only i, in the previous calendar year, or
20 far in the current calendar yesr.

1. ‘your grass revenue from sales into South Dakots exceeded $100,000; or

2. you made sales for delivery into South Dakola in two hundred or more separste transactions,

Applicability to You

Our estimates indicate that your business likely exceeds either or both of these thresholds. W so, you wi}l be
obfigated to begin remitting sales tax to South Dekota. If you do not meet either of these thresholds notify us _
Immediately to avoid any confusion or possible legal aclion against you, i

Qur records indicate that you currently do not have a South Dakota sales tax iicense. In order to collect sales tax
trom consumers and/or remit it to the State, you must register for a sales fax license. The State has endeavored
10 substantially simplify sales tax compliance for retellers by adopting the Streamlined Sales snd Use Tax
system. You can register for 2 South Dakola tax license al hitp:/isd,qov/taxapo of through the Streamlined

systemn at hitp:fiwww, streamlinedsalestax.org.

hiip:lidar.sd. gov/
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it you intend to comply with your obligations under the Act, you shoyld register by Aptil 25, 2016, thereby
cammitting 1o remit sales tax. If by that date you Have neither (1) registerad nor {2) notified us in wiiting that'you
are not subjéct to the Act becauss you do not maet the thiesholds above, the State wil gssume you do not Intend
to comply with the Act. Thia may result in the State initiating a legal action against you pursuant to Section 2 of
the Act. Thet seclion allows the State to address yourintent not'to comply before-assessing any laxes. against
you by asking @ court to deciare thal the Act is applicable and valid as applled 1o you, Because lhe State may file
this declaratory judgamant action without undertaking an audit or any oiher administrative process, it is important
that you notify us immediately if yoo intend to comply-with the Act or you do not meet the statutory thresholds.

Written notification that you ars.not subject to-this- Act must ba received by Kathy Smith po later ihan April 25,
20186. You may submit yeur wrilten statement by email to-Kathy.smith@s'ate. sd.us of by regular mail to:

State of South Dakota

Attn; Kathy Smith

445 E Capitol Ave

Pierre SD 57501 . i
Pursuant to the Act, the aclion described above will-not result in any fees, penallies, or retroactive tax liability
against you. Instead, if an action is initialed and & declaratory judgment is entered against yau, you will be
required to begin remitting the sales tax immediately from that point forward.
Additional information is available on our website at hitp/idor.sd.gov/,

It you have questions or need further assistance, you can contact Kathy Smith at 605-773-3311.

Sincerely,

Andy Gerlach, Secretary
South Dakota Department of Revenue

Enclosure
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445 Bast Capito] Avenpe
Picsre, Soutly Dekous 575013183
Phoite; 605-773-3371

Department of

; R eyvelee

March 25, 2016

NOTICE

Michae) Flefsher

Wayfair LLG

177 Huptingtan Ave #6000
Boston MA 02115

Re: important Changes to. South Dakota Tax Laws for Remole Sellers '

Dear Michael Fleisher:

I
We are wriling tobring your afténtion to recent changes in South Dakota faw that may require.you to begin i
remitting seles tax-on transactions in which tanglble personal property, products transferred electronically, or

services are delivered into South Dakota, Our estimates indicate that your business meets the-annual statulory-

thresholds that will apply to remote sellers. This notice explains the applicable logal changes and steps thal you

should take 1o begin complying with your South Dakota sales tax obligation, as well as the possible

consequences that may follow from non-compliance,

Background

On March 22; 2018, Governor Dennis Daugaard signed into law Senate Bill 106, entitied “An Act 10 provide for
the cofleclion of sales laxes from certain remote sellers™ {*the Act’), enclosed. The Act becomes effective on May
1, 2016, and may apply to your business from May 1, 2016, forward,

The Act provides that any sefler selling tangible personal property, products transferred electronically, or services !
for delivery into South Dakota must comply with all applicable South Dakota laws and procedures regarding the
sales tax “as it the seller had a physical presence within the state.” This requirement applies only to retallers wtio

meet centaln statutory thresholds, In parlicular, this obligation applies only if, in the previous calendar year, of

so lar in the-cuirent calendar year:

1. your gross revenue from sales Into South Dakota exceeded $100,000; of
2. you made seles for dellvery Into South Dakota in two hundred or more separate transactions.

Applicability to You

Our eslimates Indicale that your business likely exceeds eilher or both of these thresholds. If 5o, you Will be
obligated to begin remitting Sales tax to South Dakota, If you do not meet either of these thresholds notify us
immedialely 1o avoid any confusion or possible legal action against you.

Our records indicate that you currently do not have a Sauth Dakota sales tax license. In order to collect sales tax
from consumers andfor remit it 1o tha State, you must register for a sales lax license. The State has endeavored
to substantially simplify sales 1ax compliance for retailers by adopting the Streamiined Sales and Use Tax
system, You can register for a South Dakola tex license at hitp:/isd.qov/taxapp or through the Streamiined

system at hitp://ww stresmlinedsalestax.org, - '

hupr:fidor.sd. gov/
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i you intend to comply with your obligations-under the Act, you should register by April 25, 2016, thereby
committing to remit sales tax, If by that date you have neither (1) registered nor (2) notified us in writing that you
258 not subject to the Act Because you do not meet the thresholds above, the State will assunie you do nat intend
10 comply with the Act. This may resuit in the State iniliating 2 legal aclion against you pursuant to Section 2 of
the Act. That section allows e State to address your intent not 1o comply bafore 3ssessing any taxes against
you by asking.a court.to desiare that Ihe Act is applicable and valid as applied fo you. Because the State may file
this:declaratory judgement action without undertaking an audit or ary other administrative process, it is important
thoat you nofify us immexdiately If you inend 1o comply with the Act or you do not meet the statutory threshelds.

Written noftification that you are not subject 1o this Act must ba received by Kathy Smith no fater than April 25,
2018. You may submit your written statement by emall to Kathv.smith@state sd. us of by regular mail to:

State of South Dakota |
Atta: Kathy Smith
445 E Capito! Ave
Pierre SD 57501
Pursuant to the Act, the action described above will not result In any fees, penaliies, or retroactive-tax Eability
against you, Instead, if an action is initiated and & declaratory Judgment is enterad against you, you will be
reguired to begin remitting the sales tax immediately trom that point forward.
Additional information is available on our website at hitp/ider.sd.gov/.

It you have questions or nieed further assigtance; you ¢an contact Kathy Smilh at 605-773-3311.

Sincereiy,

Andy Gerlach, Secretary
South Dakota Depariment of Revenue

Enclosure
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, CT Corporation Service of Process
Transmittal
05/02/2016
CT Log Number 529090579
TO: Mark Griffin, General Counsel
Overstock.com, Inc
6350 South 3000 East
Salt Lake City, UT 84121

RE: Process Served In Delaware

FOR: Overstock.com, Inc. (Domestic State: DE)

ENCLOSED ARE COPIES OF LEGAL PROCESS RECEIVED BY THE STATUTORY AGENT OF THE ABOVE COMPANY AS FOLLOWS:

TITLE OF ACTION: ?TéTE OF SOUTH DAKOTA, Plf. vs. WAYFAIR INC, et al., Dfts. // To: OVERSTOCK.COM
N

DOCUMENT(S) SERVED: Summons, Complaint, Appendix(s), Attachment, Act, Notice(s}

COURT/AGENCY: Hughes County - Sixth Judicial Circuit Court, SD
Case # 32CIV1692

NATURE OF ACTION: This declaratory judgment action thus represents "the intent of the Legislature to

apply South Dakota's sales and use tax abligations to the limit of federal and state
constitutional doctrines and to Lthereby ctaril’ﬁ that South Dakota law permits the
state to immediately argue in any litigbalion that such constitutional doctrine should
be changed to permit the collection obligations of this Ac

ON WHOM PROCESS WAS SERVED: The Corporation Trust Company, Wilmington, DE

DATE AND HOUR OF SERVICE: By Process Server on 05/02/2016 at 14:00

JURISDICTION SERVED : Delaware

APPEARANCE OR ANSWER DUE: Within 30 days after the service of this Summons and Complaint upon you, exclusive

to the date of service

ATTORNEY(S) / SENDER(S): Richard M. Williams
Office of the Attomey General
1302 East Highway 14, Suite 1
Pierre, SD 57501-8501
605-773-3215

ACTION ITEMS: SOP Papers with Transmittal, via Fed Ex 2 Day , 782970393201
Image SOP
Email Notification, Mark Griffin mgriffin@overstock.com
Email Notification, Eddie Christensen echristensen@overstock.com
Emall Notification, Glen Nickle gnickle@overstock.com

Email Notification, Krysta Pecharich kpecharich@overstock.com

SIGNED: The Corporation Trust Company
ADDRESS: 1209 N Orange St

Page1of 2/RT

information displayed on this transmittal is for CT
Corporation's record keeping purpeses anly and is provided to
the reciptent for quick refevence. This information does not
constitute a legal opinion as 1o the nalure of action, the
amount of damages, the answer date, or any informatlon
contained in the documents themselves. Reciplent Is
responsible for interpreting said documents and for taking

EXH|BIT appropriale action. Signatures on certitied mail receipts
confinm recelpt of package only, not contents.
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CT Corporation

TO: Mark Griffin, General Counsel
Overstock.com, Inc
6350 South 3000 East
Salt Lake City, UT 84121

RE: Process Served in Delaware

FOR: Overstock.com, Inc. (Domestic State: DE)

Wilmington, DE 19801-1120

TELEPHONE: 302-658-7581
DOCKET HISTORY:
DOCUMENT(S) SERVED: DATE AND HOUR OF SERVICE:
Summons, Complaint ?y Pgocess Server on 04/29/2016 at
3:4

Service of Process

Transmittal
05/02/2016
CT Log Number 529090579

TO: CT LOG NUMBER:

Mark Griffin, General Counsel 529085359
Overstock.com, Inc

Page2of 2/RT

Information displayed on this transmittal is for CT
Corporation’s record keeping puipeses only and is provided to
the recipient for quick reference. This information does not
constitute a legal opinion a3 Lo the nature of action, the
amount of damages, the answer date, or any information
conlained in the documents themselves. Recipient is
responsible for interpreting said documents and for taking
appropriate action, Signatures an certified mail receipts
confirm receipt of package only, not contents.
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
- 88

COUNTY OF HUGHES y SIXTH JUDICIAL CIRCUIT
STATE OF SOUTH DAKOTA, 32 Civ. 16-92
' Plaintif] SUMMONS
.
WAYFAIR INC
4 Copley PLFL7

Boston MA 02116-6504

SYSTEMAX INC
11 Harbor Park Dr
Port Washington NY 11050

OVERSTOCK.COM INC
6350 S 3000 E
Salt Lake City UT 84121-5952

NEWEGG INC
16839 E Gale Ave -
City of Industry CA 91745

s e t? Nt et e i St St N N et N St At el St St St e NP ot

Defendants.

GREETINGS FROM THE STATE OF SOUTH DAKOTA TO THE ABOVE-NAMED-
DEFENDANTS: :

Corporation Service Co., 2711 Centerville Rd #400, lemmgton DE 19808
Registered Agent for Wayfair Inc.

Corporation Service Co., 2711 Centerville Rd #400, Wi]mington DE 19808
Registered Agent for: Systemax Inc.

The Corporation Trust Co., Corporation Trust Center, 1209 Orange St,

Wilmington DE 19801
Reglstcred Agent for: Overstock.com, Inc.

Corporation Service Co., 2711 Centerville Rd #400, Wilmington DE 19808
Registered Agent for Newegg Inc.
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You are hereby summoned and required to serve upon the Attorney

dcneral, Plaintiff's attorney, whose address is the Office of the Attorney

" General, 1302 East Highway 14, Suite 1, Pierre, South Dakota 57501-8501, an
Ansgwer to the 'Cbmplajnt, which. is hemﬁﬁ served upon you and filed on the
28t Day of April, 2016, iﬁ_the office of the clerk of the Circuit Court of the
Sixth Jud_icial Circuit at Pierre in and for the County of Hughes, State of South
Dakota, within thirty (30) days after the service of this Summons and
Complaint upon you, exclusive to the date of service. If you fail to file an
Answer within thirty days of the date of service'u'pon you, judgment by default
will be taken against you for the relief as prayed for in the Complaint.

Dated this 29th day of April, 2016.

/s/ Richard M. Williams
Richard M. Williams
Deputy Attorney General
Office of the Attorney General
1302 East Highway 14, Suite 1
Pierre, South Dakota 57501-8501
Telephone: (605) 773-3215
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STATE OF SOUTH DAKOTA ) N IN CIRCUIT COURT
88

EOUNTHOREUGHES ) SIXTH JUDICIAL CIRCUIT
STATE OF SOUTH DAKOTA, _ _ !
' 32 Civ. 16-02 .
Plaintiff - -
, COMPLAINT .
V.
WAYFAIR INC

4 Copley PLFL 7
Boston MA 02116-6504

SYSTEMAX INC
11 Harbor Park Dr
Port Washington NY 11050

OVERSTOCK.COM INC
6350 S 3000 E
Salt Lake City UT 84121-5952

NEWEGG INC
16839 E Gale Ave
City of Industry CA 91745

Ve Mt N NP Nt S S Nl e Nl G St it Vet il St i el il St N N Nt

Defendants,

The State of South Dakota, by and through the Department of Revenue
‘(hereinafter the State), Plaintiff in the above-entitled matter, for its Complaint
states and alleges as follows:

. SUMMARY -

1. The State -- through this déclaratory judgment action -- sceks a
determination that it may require Defendants to <I:ollect and remit state sales
tax on sales of tangible personal pfoperty and services for delivery into South

Dakota. The State acknowledges that a declaration in its favor will require

abrogation of the United States Supreme Court’s decision in Quill Corp. v. North
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Dakota, 504 U.S. 298 (1992}, and ultimately secks a ciecision from the United
SQtes Supreme Court to that efiect in this case.
. RELEVANT LEGAL BACKGROUND

2. In 1967, in Nclm_'onal Bellas Hess, Inc. v. Department of Revenue of
Nlinois, 386 U.S.. 753 (1967), the Supreme Court of the United States held that
the Due Process Clause and dormant Commerce Clause of the United States
Constiﬁﬁon both prohibit states from requiring out-of-state mail-order
retailers that lack any physical presence within a state to collect that state’s
2 sé’lcs‘ a..nd-/ or usé taxes respecting sales for delivéry to in-state residents.

3. Thereafter, the U.S. Supreme Court’s jurisprudence regarding the
“minimum contacts” sufficient to allow states to regulate conduct by non-
residents becam'e far less restrictive. The U.S,.Supreme Couﬂ'é cases
regarding the dormant Commerce Clause also changed their focus.

Responding to these changes, in 1991, the North Dakota Supfeme Court held

that Bellas Hess was “an obsolescent precedent.” State v. Quill Corp., 470 N.-W.

2d 203, 208 (N.D. 1991).

4. The Supreme Court of the United States granted certiorari and
reversed. In Quill, 504 U.S. at 306-308, it agreed with the North Dakota
Supreme Court that the Due Process Clause holding of Bellas Hess had been
ovcrtaicen by subsequent precedent. But it further held that, despite the fact
that “contemporary Commerce Clause jurisprudence might not dictate the
sarﬁe result were the issue to arise for the first time today,” id. at 311, the

“continuing value of a bright-line rule in this area and the doctrine and'

Page 2 of 20
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principles of stare decisis,” led it to “disagree with the North Dakota Supreme

Court’s conclusion that the time has come to renounce the bright-line test

" of Bellas Hess.” Jd. at 317-18. Particularly because the Due Process Clause
holding would for the first time permit Congress to “overrule” Bellas Hess itself,
the Court would withhold its “band, at least for now.” Id. at 318.

5. The effect of Bellas Hess and Quill is to effectively immunize out-of-
state retailers lacking a physical presence within a state from having to remit
any state sales of use taxes. As further explained below, the effects of that
immunity on the State treasury and its general retail markets have vastly -
multiplied because of the meteoric rise of Internet commerce.

- 6. Nonetheless, in the 24 years since Quill was decided, Congress has
failed to make good on the Supreme Court’s invitation to address this issue
through legislation at the federal level. Bills are introduced and debated, but
routinely fail to receive even an up-or-down vdte because of committee leaders
advancing esoteric interests or other well-understood *“veto” points that make
congressional inaction the strong default rule. Indeed, while many states
(including South Dakota) reacted to Quzll by- creating a “Streamlined” system
that would allow out-of-state retailers to easily comply with the rationalized
sales and use tax laws of all those states at once, Congress has not taken the '
necessary action to allow the Streamlined systcm to take effect.

7. The absence of federal legislative progrcss on this iséuc reflects the
effect of Bellas Hess and Quill on the federal Constitution’s separation of

powers, Absent Quill, Cong}ess would of course retain the power “to regulate

Page 3 of 20
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Commerce . . . among the several States,” U.S.-Const. Art. 1, sec. 8, cl. 3,
ihcluding by exempting out-of-state retailers that lack physical presence within
a state from any obligation to collect and remit a state’s sales or use taxes. But
the effort to obtain aﬂirmatix}e congreésiona] action would fall on tﬁose retailers
sceldng'a special exemption from the states" ordinary powers of taxation, and
the states would no longer be forced t(_) seck Congress’s permission to exercise
their own sovereign authority. If -f- as is quite often the case ;— Congress were

to continue to do nothing in this area, the power to tax those condﬁcting

business in the state would remain “reserved to the States respectively,” as the .

Constitution provides. U.S. Const. Amend. X.

8. In & recent case, Justice Kennedy signaled that the United States
Supréme. Court may be willing to once again consider whether “the I;'me has
come to renounce the bright-line test of Bellas Hess.” Quill, 504 U.S, at 317-
18. In his concurrence in Direct Marketing Association v. Brohl, 135 8. Ct.
1124, 1134 (Kennedy J., concurring), Justice Kennedy urged that °[t]he legal
system should find an appropriate case for this Court to reexamine Quill and
Bellas Hess.” Id. 'at 1135. He noted that Quill v\;as' “now inflicting extreme
harm and unfairness OI; the States,” in part because of the massive explosion
in e-commerce. Id. at 1134-1 135. (“This argument has grown stronger, and the
cause more urgent, with time, When the Court decided Quill, mail-order sales
in the United States totaled $180 billion, But in 1992, the Internet was in its

infancy. By 2008, e-commerce sales alone totaled $3.16 trillion per year in the

United States.”}{citation omitted).
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9. Indeed, Justice Kennedy épeciﬁcally-lirg'ed that cases permitting
reconsideration of Qu;'ll should be developed as quickly as possible, because
the harm to state treasuiries has become severe. “Given these changes ... it is
unwiscl to delay any longer a reconsideration of the Court's holding in Quill. A ‘
case questionable. ew}en when decided, _Quill now harms States to a degree far
greater than could have been anﬁciﬁated earliér," Id. at 1135.

10. Thé State has taken up Justice Kennedy’s invitation, xﬁotivs_ated by
the imminent damage that Quill continues to cause to state tax revenues, by

* enacting Senate Bill 106, 915t Session, South Dakota Legislature, 2016, “An Act
to pi'oyidc for the collection of sales taxes from certain remote sellers.”
(Appendix A - hereafter referred to as “the Act® or cited to as “S.B. 106")..

11. Legislative ﬁndin‘gs accompanying the passage of the Acf reflect

" that Justice Kennedy’s concerns are well placed, particularly with respect to
South Dakota, and that the United States Supreme Court “should reconsider
its doctrine that ﬁrevents states from requiring remote sellers to collect sales
tax[.]” SeeS.B. 106 § 8(7).

. PARTIES

12. Plaintiff is the sovereign State of South Dakota, which collects “{a]ll
taxes levied and collected for state purposes . . . into the state treasury.” S.D.
Const. Art. X1, sec. 9.

13, ’I‘hevl.)epartment of R;:venue administers the laws of the State
respecting taxation generally, SDCL 10-1-1 et seq., and the sales tax in

particular. SDCL 10-45 et seg. .’I‘he Secretary of the Department is charged
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with investigating and taking various enforcement actions respecting the sales
tax. SeeSDCL 10-59-1, -5, -8, -10,-14,-15, | '

14. The State is specifically authorized by section 2 of the Act to “bring
a'declaratory judgmcht action under [SDCL] 21-24 in any circuit court® to
establish that the obligations created by the Act are valid and applicable to any
particular taxpayer that meets the statutory thresholds in the Act.

‘ 15. Dt_:fehdant Newegg Inc. is one of the top online retaiiers in the
. United States, and is hcadciuart'ered in. City of Industry, Califomia. It owns
and opcrates; Newegg.com, which sells a variety of éonsumer eiect.ronics. It
ships these goods directly to purc;hasers througl_mut the United States,
includihg into South Dakota.

16. Defendant Qverstock.com Inc/ is one of the top online retailers in
the United States, and is headquartered in Salt Lake City, Uteh. |
Overstock.com sells a variety of products, ranging from home goods and
furniture to clothing and diamond rings. It ships these goods directly to
purchasers throughout the United States, including into South Dakota.

17. Defendant SystemaxInc. is a FortunquOd company
headquartered in Port Washington, New York. It is a leading retailer of brand
name and private label products, including industrial, material handling and

| supplies, personal computers, notebook computers, technology supplies,
cdnsumcr electronics, and co}nputcr-relatcd accessories. It operates a number
of product sales websites that ship directly to purchasers throughout the

United States, including into South Dakota.
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18. Defendant Wayfair Inc. is a leading online retailer of home goods a
and furniture headquartered in Boston, Massachusetts. It ships sales directly -
to purchasers throughout the United States, including into South Dakota. .

PERSONAL JURISDICTION

19. Based on information and belief, Defendants lack a physical
presence in South Dakota but are subject to the personal jurisdiction of the
South Dakota courts under SDCL 15-7-2, SDCL 15-7-2 specifically extends
the personal jurisdiction of the South Dakota courts to parties “[e]ntering into a
éontract for services to be rendered or for materials to be furnished in this state

_by such person,” SDCL 15-7-2(5), and to parties committing “any act® when
extending such jurisdiction “is not inconsistent with the Constitution of this
state or with the Constitution of the United States.” SDCL 15-7-2(14).

20. Both the State and Federal constitutions permit South Dakota
state-court jurisdiction over retailers who solicit business from, and deliver
tangible pt;.rsonal property and sén’n‘ces to, residents 01_’ the State. See Quill,

504 U.S. at-306-08 (holding that “there is no question” that such contacts
suffice for “due process purposes”); Marschke v. Wratislaw, 2007 S.D. 125,
113, 743 N.W. 2d 402, 406 (holding that personal jurisdiction of South Dakota
courts extends to limits of federal constitution). |
SUBJECT MATTER JURISDICTION
21. Section 2 of the Act creates a cause of action for declaratory

judgment and empowers “any circuit court” to adjudicate that cause of action.
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Ac;‘cordjngly, the Sxxth Judicial Circuit Court has éubject matter jurisdiction
over this action.

-22, SDCL 21-24-1 empowers “[cJourts of recqrd within their respective
jurisdictions ... to declare rights, status, and other legal relations whether or
not further relief is c;r could be claimed[,]® provides that “[n]o action or
proceeding shall be open to objection on t.hé ground that a declaratory

" judgment or decree is prayed for,” and permits “[t]he declaration [to] be either
affirmative or negative in form and effect[.|”
© 23. SDCL 21-24-3 permits “[ajny person ... whose rights, status, or
other legal relations are affected by a statute” to “have determined any question
of constructon or validity arising under the ... statute ... and obtain a
declaration of rights, status, or other legal relations thert_zuncler." “[Tihe State . . ,. -
is a ‘person’ within the meaning of” the Declaratory Judgment Act. Dan Nelson,
Automotive, Inc. v. Viken, 2005 S.D. 109, 706 N.W. 2d 239 (rejecting contrary
' dictum in Pennington, County v. State ex rel. Unified Judicial Sys., 2002 8.D. 31,
641 N.W. 2d 127). |
24. As supported by the allegations below, this request for dec)ar&tory
judgment also pz;esents a justiciable and ripe controversy, between adverse
parties, in which the State has a legally protectable interest. The declaration -
the State seeks will permit it to require sales tax to be collected and remitted
from sellers without a physical presence in the State who are currently not
complying with th'e Act; the State is clearly interested in obtaining the tax

revenue it believes is due, and the Defendants have the contrary interest in
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resisting this tax obligation. Moreover, each Defendant has failed to register to
collect and remit the state sales tax after receiving an individualized notice
directing them to do so by April 25, 2016. That notice specifically instructed
Defendants that failure t-o register would demo'nstrate that they did “not intend
to comply with the Act.”. See Notices (Appendix B).. Furthermore, under the
structure of the Act, the State cannot currently enforce the Act’s collection
obligation against the Defendants unless the State prevails in this suit. Were
the State to prevail, the Act w'ill immediately apply fo Deféndants,‘ réqﬁiririg
them to collect and remit the state sales tax on a going-forward basis.

25. “A matter is sufficiently ripe [for declaratory judgment] if the facts °
indicate imminent conflict.” Boever v. South Dakota Bd. of Accountancy, 526
N.W.2d 747, 750 (S.D. 1995)(citation omittcd)(éetting forth requirements for
declaratory judgment). The conflict between the State and the Defendants is
not only imminent but present: This suit will determine whether or not
Defendants must collect and remit state sales tax the day efter it is decided.

VENUE

26. Venue is appropriate in this Court. Section 2 of the Act permits‘
this suit to be brought in “any circuit court.”

27.  Furthermore, SDCL 15-5-6 permits venue “in any county which
the plaintiff shall designate” in any case where, as here, “none of the

defendants reside in the state,”
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RELEVANT STATUTES
28. The Act provides that sellers without a physical presence in the
_ State must comply with the State’s sales tax laws “as if the seller had a
| physical pfesénce in the state.” S.B. 106 § 1. |
29. The Act contains two threshold provisions, however, that limit the
effect of this requirement on sellers who -- because of their limited size or
geographic reach -- conduct relatively little business shipping goods and
services to South Dakota residents. In particular, in order for the abov;e
obligation to apply, the out-of-state séller must have “gross revenue from-the
sale of tangible personal property, any product transferred clectronically, or
services delivered into South Dakota exceed|ing] one hundred thousand
dollars-," or must have “sold tdngible personal property, any product
transferred electronically, or services for delivery into South Dakota in two
hundred or more separate transactions.” These thresholds are determined
based on either the previous calendar year or the current calendar year to date. .
S.B. 106 § 1(1)-(2).

'30. In addition, the Act creates a declaratory judgment action that the
State may bring to determine the validity and applicability of this obligation
with respect to individual taxpayers. S.B. 106 § 2. It also establishes special
procedures designed to ensure the most expeditious possiblc. adjudication of
this acton. S.B. 106 §§ 2, 4.

31. The Act contains three provisions designed to protect taxpayers

from accruing any tax liability -- retroactive or otherwise - during the
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pendency of this action. First, section 3 of the Act provides that the filing of
this action .operates as an injunction “prohibiting any state entity from
enforciné the obligation in section 1 of this Act against any taxpayer who does
not affirmatively consent or otherwise remit the sales tax on a voluntary
basis.” SeeS.B. 106 § 3. The State filed this suit immediately before fhe May
1, 2016 effective date of the Act to trigger this injunction and prevent any
uncertainty 'fqr taxpayers. SeeS.B. 106 §9 (set;ing effective date). Second,
- " section 5 of thcl Act provides that “[njo obligation to remit the sales tax required
by this Act may be applied retroactively.” Finally, section 6 of the Act provides
“that “[i}f an injunc;tion provided by this Act is lifted or dissolved, in general or
with respect to a specific taxpayer, the state shall assess and apply the
-obligation established in section 1 of this Act from that date}forward with .-
respect to any taxpayer covered by the injunction.”

32. Given the provisions above, the State has simultaneously filed with
this Complaint an application for an injunction which records and makes
certain the effect of section 3 of the Act. IThis application can and should be
immediately granted without a hearing because the Staté asks only for an
injunction restraining itself and benefiting the Defendants (as well as other
taxpayers subject.to the Act).

33. These provisions, together with the requested injunction, ensure

that any seller not complying voluntarily with the Act will face tax liability only

* The Act also makes clear that this injunction will “not apply” to any taxpayer
.against whom the state prevails in an action like this one. See S.B. 106 § 3.
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prospectively from the date on which a court holding makes clear that the Act
validly applies to the seller.
| PROCEDURAL BACKGROUND.
34. The Act was signed into law by Governor Dennis Daugaérd on
| March 22; 2016. It provides that it will be effective on the first day of the first
. month that is at least fifteen calendar days from the date the Act is signed into

law. Therefore, its effective date is May 1, 2016. See S.B. 106 § 9.

35. To prepare scellers lacking a physical presence in the State for the
effect of the law, the Department of Revenue sent an individualized notice to
206 such sellérs for whom available information made it almost certain that
they met the statutory thresholds set forth above and in Section 1 of the Act.
Defendants were each sent a cﬁpy of the notice (copies of which attached .
hereto as Appendix B) on March 25, 2016, by Andy Gerlach, Secretary of the
Depariment of Revenue.

36. . The State also posted relevant infor.'mation about the Agt on its
website, at http://dor.sd. gov/Taxes/Business_Taxes/SB106.aspx.

37. The State idcnt_iﬁcd the 206 sellers lacking a physical presence
within the State who received the n;)tice by using available data to calculate the
likely amount of gross revenue that such sellers derive from sales into the
State. After applying a mathc;-natica] factor designed to avoid close cases in
which the seller might not meet the statutory thresholds, the State determined
whether fhe remaining sellers had registered for a license to collect and remit

sales tax. Sellers who were not registered, including all of the present
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Defendants, reccived the natice directing them to register by April 25, 2016,
and thus received both actual and inquiry notice of the Act more than 30 days

ago.

38. - The notice carefully explained the consequences of fa.ﬂmg to register:

“If you intend to comply with your obligations under the Act, you
should registér by April 25, 2016, thereby committing to remit :
sales tax. If by that date you have neither (1) registered nor (2) "
notified us in writing that you are not subject to the Act because

you do not meet the thresholds above, the State will assume you

do not intend to comply with the Act. This may result in the State

initiating a legal action against you pursuant to Section 2 of the

Act. That section allows the State to address your intent not to

comply before assessing any taxes against you by asking a court to

declare that the Act is applicable and valid as applied to you.

Because the State may file this declaratory judgement action

without undertaking an audit or any other administrative process,

it is important that you notify us immediately if you intend to

comply with the Act or you do not meet the statutory thresholds.”

39. The notice also explained that any recipient who did not meet the .
statutory thresholds in section 1 of the Act should notify the State to avoid

legal action.
40. Each Defendant failed to register to collect and remit the sales tax

by April 25, 2016, and each has failed to register as of the date of this

Complaint.

41. On information and belief, each Defendant fnec;ts either or both of
the statutory thresholds, ha'ving at least $100,000 of gross revenue from sales
into the State and/or at least 200 separate such transactions. . |

42, The State initiated this écﬁon against Defendants on the basis of
their refusal to register for a license following indiﬁduaﬁzed notice of the need

to do so. Because of section 3 of the Act, the filing of this action immediately
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before the effective date enhances the protection of taxpayers (including
. Defendants) from ény argument that they face an active and enforceable
obligation to collect and remit sales taxes before the conclusion of this action.
| RELEVANT LEGISLATIVE FINDINGS
43. In enacting the Act, the South Dakota Leg'slat\ire determined that

Quill causes a severe harm to the State’s tax revenue, and a concomitant harm

" to state and local services:

a. “The inability to effectively collect the sales or use tax from remote
sellers ... is seriously eroding the salc..s'tax basé of this state,
causing revenue losses and imminent harm to this state through
the loss of critical funding for state and local services,” S.B. 106 §
8(); |

b. *The harm from the loss of revenue is especially serious m South
Dakota because the state has no income tax, and sales and use tax
revenues are essential in ﬁmdiﬁg state and local services,” id. |
§ 8(2);

c. Refusal by out-of-state retailers to collect sales taxes “causes
imminent harm to this state,” id. § 8(9).

44. The Legislature's assessment is correct; the Department of
Revenue estimates the revenue loss associated with Bellas Hess and Quill at
aﬁpfoximafely $48-$58 million annually for state and municipal taxes

. combined. These figures are based largelyon a stuay conducted several years

ago at the University of Tennessee, and relied upon in Justice Kennedy's
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* concurrence in DMA. See D. Bruce, W, Fox, & L. Luna, St,e_zte and Local
Governmcnt'Salcs Tax Revenue Losses from Elecb'oxiic'Commercc 11 (2009).
45. Furthermore, the Legislature found that, even as the costs to the
- State from Quill have incrt'aascd dfa.matically, the costs of compliance for
taxpa}"crs have fallen just' t;s dramatically:

In contrast with the expanding h@s caused to the state from this,

exemption of sales tax collection duties for remote sellers, the costs

of that collection have fallen, Given modern computing and
software options, it is neither unusually difficult nor burdensome
for remote sellers to collect and remit sales taxes associated with
sales into South Dakota.

S.B. 106 § 8(6).

46.  Again, the legislature’s assessment is clearly correct. Numerous
retailers now collect and remit sales tax in every state, and are quite capéble of
adminivstering all their staté ax-md local sales tax ;)biigaﬁons when customers
buy got;ds through their online sales ch@els. Software integration options
are now readily available from multiple vendors for online “shopping carts.”
A1.1d because it is necessary to obtain immediate information from the
purchaser regarding their resicience in order to deliver the goods, it is possible
for the software to immediately calculate and inform the consumer of the
appliéable sales tax before completinig the transaction, and the tax.can be
easil}" collected at the time of the sale. Indeed, the industr‘y that provides these
integration options is robust and growing, which will make such software even

easier and less expensive to obtain in the near future. Moreover, many sellers:

already have such software to address sales to states in which they do have a

physical presence.
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47. This development is further supported by the Streamlined Sales.
and Use Tax Agreement, which has been enacted by more than twenty states
(includ'ing South Dakota) in the wake of Quill. Any seller lacking a physical
presence in the State who intends to comply with the pbligaﬁons set forth in
the Act can register to collect sales taxes through the voluntary Streamlined
system. That system, in turn, providés sellers the option to use sales tax
administration software from Certified Software Providers (CSPs), with the cost
of such software borne by the stat.es. ‘Sellers may choose from seven different
CSPs, and the CSP will file the tax returns and remit applicable taxes for
sellers that use it. Sellers using a CSP are also immune from audit liability for

. the sales they process through that software. The Su'ca;uhned system also
reduces sales tax admim’stratidn cost and expense through: -
a. uniform definitions of products and services across all Member
states; _ .
b. freely available tax rate and tax boundary databases;
c. single, state level tax administration;
d. uniform audit procedures (for sellers that choose not to use a.CSP);
e. sinipliﬁcd tax rate structurés;
f. uniforn.l administration of sales tax expenses; and,
g. uniform rules for sourcing sales.

Accordinglly, a faxpayef can comply with the obligations of the Act using

the Streamlined system at little to no personal cost (apart from actually

remitting the taxes collected from consumers), and with little to no concern
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regarding audits or errors in compliance. Moreover, many of the above benefits
are available even to sellers who do not elect to jn‘articipate in the Streamlined
system as a whole, further easing the burden of compliance on all out-of-state
retailers. | _

48. The Legislature also found that Bellas Hess and Quill distort the .
local retail market, causing unfairness to brick-and-mortar retailers generally,
and to smaller, locally owned busirxeéses in particular. Out-of-state retailers
benefit from local infrastructure without paying their fair share of taxes. See -
S.B. 106 § 8(5). And they also “actively market sales as tax free or no sales tax
transactions” even though “a use -tax is owed” by the consumer. Id. § 8(3). As
a result, local retailers are unable to compete fairly with online retailers, which
is likely to cause even further harm to.th_e State by harming the local
businesses that employ local residents and make up the bulk of the State’s tax
base. Seeid. § 8(4) (“'i‘he structural advantages of remote sellers, including the
absence of point-of-sale tax collection, along with the gcnerail growth of online
retail, make clear that further (_erosion of this 'stafe's‘ sales tax base is likely in
the near futﬁre.”). | |

49, Well-documented economic cffects support the Legislature’s
judgment. Expert economists, includir;g researchers associated w1th both
sides of the political spectrum, agree that the special exemptidn from sale‘;.
taxation created by Quill causes serious han';l to state économiés (and the
national economy) by distorting the operation of the free market. See, e.g.,

Austan Goolsbee, In a World Without Borders: The Impact of Taxes on Internet
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Commerce, 115 Q.J. Econ, 561 (2000); Arthur B, Laffler and Donna Arduin,
Pro-Growth Tax Reform and E-Faimess, | |
http:// standwithmainstreet.com /ArtLafferStudy.pdf.
50. Finally, the Legislature made clear that it wanted to accommodate -
-the difficulties that might be caused to out-of-state retailets by its effort to

respond to Justice Kennedy’s invitation to bring an action allowing the United

States Supreme Court to rcconsid?r Quill. It thus created a spéciﬁc cause of
action with unique protections for taxpayers, allowing the State to seck a
declaratory judgment in circuit court, with a direct appeal to thie South Dakota
Supreme Court, both of which must be resolved as expeditiously as possible.
See S.B. 106 §§ 2, 4; see also id. §§ 8(8)-(9) (finding that “le]xpeditious review is
necessary and appropriate,” and that the Act is iritended to “permit(j the most . .
expeditious possible review of the constitutionality of this law”). That action |
obviz;.tes the need for an audit and any effort to obtain retroactive tax liability
from any out-of-siate .seller who does not wish to comply with the Act-on a
volu.ntary basis. As the Legislature stated:

Expeditious review is necessary and approptiate bccausc;, while it

may be reasonable notwithstanding this law for remote sellers to

_continue to refuse to collect the sales tax in light of existing federal
constitutional doctrine, any such refusal causes imminent harm to

this state.

At the same time, the Legislature recognizes that the enactment of
this law places remote sellers in a complicated position, precisely
because existihg constitutional doctrine calls this law into
guestion. Accordingly, the Legislature intends to clarify that the
obligations created by this law would be appropriately stayed by
the courts until the constitutionality of this law has been clearly
established by a binding judgment, including, for example, a
decision from the Supreme Court of the United States abrogating
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its existing doctrine, or a final Judgment applicable to a particular
taxpayer.

S.B. 106 § 8 {9)-(10).

§1. This deciaratory judgment action thus represents “th;: intent of the
Legislature to apply South Dakota's sales a1;1d use tax obligations to the limit of
federal and state constitutional doctrines, and to thereby clarify that South
Dakota law permits the Statc to immediately argue in any liﬁéation that such
constitutional doctrine should be changed to permit the collection obligations |
of this Act.”. S.B. 106 § 8 (11). Like the Legislature, the State recognizes that a

cha.ﬁg'e in federal constitutional doctrine will be necessary for the State to

prevail in this case. Nonctheless, the effect of the declaration that the State
secks in this act:on will be to 1mmcd1atcly require the collection and remittance

' of taxes from these Defendants under the Act - a collccnon whlch absent such

a declaration, the State is presently unable to enforcc. There is accordingly an
immediate controversy over whether existing federal constitutional doctrine
should invalidate the Act or not, which this Court can and should adjudicate in l

the first instance by declaratory judgment.

PRAYER FOR RELIEF
WHEREFORE, the State hereby prays for relief as follows:
(1) That the Court declare that the requirements of section 1 of the Act
are valid and applicable with respect to the defendants.
(2) That the Court ir'nmediately enter an order enjoining the
“enforcement of the Act during the pendency of this action --

reflecting on the record the automatic effect of Section 3 of the Act
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- and dissolve such injunction upon t.hé entry of a declaratory
judgment in favor of the State. (A separate motion for an .
appropriate order of this form has been contemporaneously filed).
(3) That the Court enter an injunction requiring the defendants to
register for a license to collect and remit the sales tax.
(4) That the Court grant such other relief as it deems just and proper

in this matter.
Dated this 28th day of April, 2016.

~_/s/ Richard M. Willilams

Richard M. Williams

Deputy Attorney General

Office of the Attorney General -
1302 East Highway 14, Suite 1
Pierre, South Dakota 57501-8501
Telephone: (605) 773-3215
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I SEEeST
AL

.

Départni¢iit of State

c e - 0O - Secretary's Office.
'Stateof South Dakota .00 h e

4

" United Statés of America, 0

"I:his isto cernfy thnt the auaphed.insh'umcﬁt 6f. wrmng is a trie, correct and.
examined copy of Senate Bill 0106 in our office as filed March 22, 2016;

IN TESTIMONY WHEREOF, 1"~
bave hereunto set my hand and
caused to be affixed the Great Seal
of the state of South Dakota at the -
city of Pieme; the capital, this‘day
April 18,2016, -

~ Shantel Krebs
Secretary of State
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sty o

OFFICE OF THE SECRETARY OF STATE

- Department of State.
United States of America,

. SECRETARY'S OFFICE
State of South Dakota

This is to certify that the attached instruiment.of writing is a true, correct
and examined copy of SB 0106 duly passed in the Legislature of the State
of South Dakota, as an Emergency Act,-dnd has been carefully.compared
with thie otiginal now oi file in this office and found correct,

TESTIMONY WHEREOF, | have

réunto set my hand and caused 1o be
affixed the Great.Seal of the State of South
Dakota at the City of Pierre, the Capital, on
March 22, 2016, -

44
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o ANACT
ENTITLED, An Act to provide for the collection of sales taxes from certain remote sellers, to
esiablish certain Legislative findings, and to declate an emergency.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That the cbde be amended by adding a NEW SECTION to read:

Notwithstanding atiy other provision of law, amy seller selling tangible personal property,
products transferred dlectronically, or seivices for delivery into: South Daketa, who does not have
a physical presence in the staf¢, is subject to cha;,pters,10-45 and 10-52, shall rethit the sales tax and
shall follow all applicable procedures and requiiemgnts of law asif the seller had g,physical Ipresence'
in the state, provided the seller meets either of the following. criteria in the previous calendar ;yeér
or the current célendar year;

(1) The seller's gross revenue from the sale of taigible pell'sbna]; property, any prc;ducl.
transferred electronically, or services delivered into Sowth Dekota exceeds orie bundred
thousand dollars; or | |

(2) The seller sold tangible persenal property, any product transferred electronieally, or
services for delivery into South Dakota in two hundred or more separate transactions.

Section 2. That the.code be amended by adding a NEW- SECTION to read:

Notwithstanding any other provision of law, and whether or not the stare initiates an audit or
other tax collection procedire, the state méyb_riiig‘ adeclaratory judgment action under chapter 21 -24
in any circuit court:against any persor the state believes meets the criteria of section 1 of this Act to
establish that the obligation to remit sales fax is applicable and valid under state and federal [aw. The
circuit court shall act on this decla'ratoryjudgmeni action as expeditiously as possible and this actien
shall proceed with priority over any other action presenting the same question in any other venue.

In this action, the court shall presume that the matter may be fully resolved through a motion to
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- dismiss ora ﬁoti‘on fo'f;mmmary.judigr'nem; However, if thess niotiéns c.io.l;o't'-.}es‘o,]w theaction, =3
Iany discovery allowed by the court may not exceed the pr-ovisions of subdivisions 15-6-73(2) and ,
. :

The provisions of § 10-59-34, along with any other provisions authorizing attorney’s fees, do nat
apply to any action brought pursuant to this Act or any appeal from any action brought pursuant to
this Act.

Section 3. That the code be amended by adding;a]ﬁllEW SECTION to read;

The ﬂ'lin‘g of the declaratory judgment action csftabiishcci in this Act by the state operates as an

injunction during the pendency of the action, applicable to each state entity, prohibiting any state

entity from enforcing the obligation in section 1 of this Act against any taxpayer who does not’
affirmatively tonsent or othgrwise remit the:sales tax on a voluntary basis. The injunction does.not

apply if there is aprevious judgment from 2 court establishing the validity of the obligation in section

e i aa  p a

1 of this Act with respect to the particular taxpayer,
Section 4. That the code be amended by adding a NEW SECTION to read:

Aty appeal from the decision with respect to the cause of action established by this Act may only

be made to the state Supreme Court. The appeal shall be heard as expeditiously as possible.

Section 5, That the code be amended by adding 8 NEW SECTION to read:
No obligation to remit the sales tax required by this Act may be applied retroactively.
Section 6, That the code be amended by adding a NEW SECTION to read:

If an injuriction previded by this Act is Lified or dissolved, in general or with respect to a specific

taxpayer, the state shall asses§ and apply the obligation established in section 1 of this Act from that
. date forward with respect to any taxpayer advered by the injunction. ) .
Section 7. That the code be amended by adding a NEW SECTION to read:

A taxpayer complying with this Act, voluntarily or otherwise, mayonly seek a recovery of taxes,

SBNo. 106 Page 2

Filed: 5/25/2016 2:47:36 PM CST Hughes County, South Dakota 32CIV16-000092




penalties, or interest by following, the recovery procedures established pursuant to chapter 10-59. i
However, pa claim may be granted on the l;asis that the taxpayer lacked a physical presénce in the
state and complied with thi§ Act voluntarily while covered by the injunction provided in s_»ecti'on 3
of this Act. .
Notﬁing in this Act limits the ability of any texpayer to obtain a rcﬁmd. for any othier reason,
including a mistake of fact or mathematical miscalculation of the applicable tax. _ i
No sefler who remits sales tax voluntarily or otherwise under this Act is lidble to a purchaser who
. claims that the sales tax has been over-gollected because a provision of this Act is later deemed i
unlawful.
Nothing in this Act affects the obligation of any purchaser from this state to remit use tax as-to
any applicable transactiori in which the seller does not collect and remit or temit an offsetting sales
Section 8. That the code be amended by adding a NEW SECTION to read:

" The Legislature finds that:

(1)  The inability to cﬁ'ecﬁvely collect the sales or use tax from ﬁnote sellers who deliver

tangible persona) property, products transferred electronically, or services directly into .

South Dakota is seriously eroding the sales tax base of s state, causing révenue losses .'

and imminent harm to thgs‘state through the loss of critical funding for state and local ' i

services; f

(2)  Theharm from the loss of revenue is especially s;en'ous in South Dakota because the state :

- has no income tak, and sales and use tax revenues are essential in funding state and local !
servi_c'es; | |

(3) Despite the fact that a use tax is owed on tangible personal property, any product

transferred electronically, or services delivered for use in this state, many remote sellers

®

|
!
|
|
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actively market sales as tax frec or no salcs tax transactions; -

(4) The structural advantages of remote sellers, including theabsence of poin_t-of_-salé tax
collection, along with the general growth of online retail, make clear that further erosion
of this state's sales tax base is likely in the near future;

(5)  Remote sellers who make a. substantial number of delivieries into or have large gross
reveniues from South Dakota benefit extensively from this state's market, including the
economy generally, es well a3 state infrastructure;

6 I cohu-nst_ with the expanding har'm; caused to the state from this exernption of sales tax
collection duties for remote sellers, the costs of thatcollection have faller. Given modem
computing and software options, it is neither unusually difficulf por burdensome for
remote sellers to ¢ollect and rermit sles tixes associated with sales into South Dakota;

N As Justice Kennedy recenfly recognized in his coheurrénce in Direct Marketing
Assoclation v. Brohl, thé Supreme Court of the 'United States should foconsider its

' doctrine that prevents states from requiring remote sellers to collect sales tax, and as the
foregoing findings make clear, this argument bas grown stronger, and the cause more
urgent, with time; '

(8)  Given the urgent need for the Supremé Court of the United States fo reconsider this
doctrine, it is hécessary for this state to pass this law clarifying its immediate intent tp
require collection of sales taxes by remote sellers, and permitting the most expeditious
possible review of the constitutionality of this law;

- )] Expeditiou$ review is necessary and appropriate because, while it may be reasonable
notwithstanding this law ‘fo-t remote sellers.to- coritinue to refuse to collect the sales tax
in light of existing federal constitutiortal doctrine, any such refusal causes imminenit harm

to this state;
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(10) At the same time, the Legislature recognizes that the enactment ét‘ thxs law places remote
sellersina cumplicatq& igosiﬁon,. presisely because existing constitutional doctring calls
this law into question, Accordingb;. the Legislature intends to clarify that the obligaiions.
creiated‘by this law would be appiopriately stayed by the courts until the constitutionality

of this law: has bezn clearly established by a binding judgment, including, for example,

a decision from the Supreme Court of the United States abrogating its éxisting doctrine,
or a final judgment applicable tra particular taxpayer; axl1d

(11) Itis the intent of the Legislature to apply South Dakota's sales and usc tax obligations to i
the lirait of fedetal and state constitutional doctrines, and to thereby clarify that South
Dakota law permitsthe state to iMately 5rguei,n any litigation that such constitutional

doctrine should be changed to permit the collection obligations of this Act.

Section 9. Whereas, this Act is necessaiy for the support of the state govemment and its existing
public institutions, an emergency is hereby declared to exist, This Act shall be. in full foree and effect

onthe first day of the first month that {s at Jeast fifteeri calendar days from the date this Act igsigned

by the Governor. “ :
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An Act to provide for the collection of sales taxes from certain remote sellers, to establish certain
Legislative findings, and to declare an emergency,

rm— —————— ————

I ccrhfy thnt the nttached Aot Reccl ai thi# Bxgcutive Qffice
originated in the ﬂusﬁ day of 4 ,
SENATE as Bill No. 106 w0lb s 9!20Am.

The attached Act 1§hercby

ved this 22 "% day of
!Ei’ﬂm‘::h »AD. 201‘)

retary ofthe Senate | B ﬁornor

STATE OF SOUTH DAKOTA
55,
Qﬂﬂw’ ’L(-)L-.g ) Office of the Secretary of State
Speaker of the House |
K - i
Aftest: Filed7? Jareh 22 “20/6
& at s/, o'clock ‘)‘(M ;
_ Chief Clerk
Stescet ks
7 Secretary of State =:
By :
Senate Bill No. _106_ Asst. Secretary of State
FileNo.__
Chapter No.
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Depariment of 445 Baxt Copitol Avenue

. - Picrre, South Dakota 37501-3185
o evanue ; : Phone: 605-773-3311
March 25, 2018
NOTICE
Hairy Amsden
Newegg Inc
17560 Rowland St

City of ifidustry CA 91748
Re: important Changes to South Dakota Tax Laws. for Remote Sellers-

Dear Harry Amsden. '

We are writing to bring your ettention to recent changes in South Dakota law thel may require you to begin
remitting sales tax on trensactions in which tangible personal property, products transferred electronically, or
services are delivered Into South Dakota. Our estimates Indicate that your business maals the annual statutory
thresholds that wil apply to remiote sellers, This notice explalns the appicabls legal changes snd &teps that you
should take to begin complying with your South Dakots sales tax cbligation, as well as the possible :
consequences that may folléw from non-compliance. . .

Backaround -

On March 22, 2016, Governor Dennis Daugaard signed into low Senate Bill 106, entitied *An Act to provide for
‘the collection of sales Bxes from cénsln remote seflers” ("the Act”), enclosed. The Act becomes effective on May
1, 2016, and may apply to your busihess from May 1, 2016, forward. :

The Act provides that any saller selling tangible personal property, products transfesred eléctronically, of services
for delivery info South Dakota must comply with all applicable South Dekata lsws and procodures regerding the
sales tax “as If the seler had a physical presence within the state.” This requirement applies only to relailsrs who
meet certain statutory thresholds. in particular, this obligation appties only if, in the previous calender year, or
80 far In the cwrent calendar year:

1. your gross revenus from sales into South Dakota exceeded $100,000; or
2. you mads sales for delivery Into South Dakota in two hundred or more separate transactions.

cabjlity t

Our estimates indicate that your business llkely exceeds elther or both of these tresholds. If 50, you will be
aobligated to begin remitting sales tax to South Dakota, If you do not meel either of theae thresholds riotify us
immediately to avold any confusion or possjble legal action against you.

Our records indicate that you cumently do not have & South Dakota sales tax license, In order to collact sales tax
from consumers andfor remit it (o the State, you must registar for a sales tax license. The State has endeavored
to substantially simpllfy sales tax compliance for retailers by adopting the Streamlined Sales and Use Tax
system, You can reglster for a South Dakota tax license at hitp:l/sd.govilaxapp or through the Streamiined

system at http/wwy sireaminedsalestax.orq,

hip:/dor.sd.gov/ ‘
Appendix B
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1f you intand to comply with your obligations under.the Act, you should reister by April 25, 2018, thereby
commitling to remit sales tax, If by that date you have nsither (1) registered nor (2) notifled us In writing that you
are not subject to the Act becauss yau do not meet the thresholds above, the State will assume you da not intend
lo comply with the Act. This may result In the State initiating @ legal action agalnst you pursuant to Section 2 of
the Act. That section allows the Stete to address your intent not to comply before assessing any taxes agalnst -
you by asking a court to déclare that the Act ié applicable and valid as applied to you. Because the Staie may fiie
thls declaratory judgement action without undertaking an audit or any other adminlstrative process, it is Important
that you notify us immediately If you Intend to comply with the Act or you do not meet th stalutory fhresholds.

Written notification that you are not subject to this Act must be received by Kathy Smith no later than-Aprd 26,
2016, You may submit your written statement by email to Kathy smith@state sd.ug or by regular mail to:
State of Séuth Dakota
Aftn: Katny Smilth
. 445 E Capitel Ave
Plerre SD 67501

Pursuant to the Act, the action described above wil not result in any fees, penaltss, or retroactive tax liabllity
agalnst you. Instead, If an action is inktiated and a declaralory judgment is entered agalnst you, you will be

required to"begin remitting the sales tax immediately from that point farward.
Addltionst Information I8 avallable on.our websHte at htmlldm.éd.gdv/.

If you have questions or need further assistance, you can contact Kathy Smith et 805-773-3311.

Sincerely,

Andy Gerlach, Secretary .
South Dakota Dapartment of Revenus

Enclosure
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445 Roxt Capitit Avenue
Picere, South Dakola $7501-3185
"Phone: 6057733311

Department of

Rcvcnuc

March 25, 2016

NOTICE

Robert Huphes
Overstock.com Inc

6360 South 3000 East #100
Salt Lake Gity UT 84121

Re: Important Changes to South Dakota Tax Laws for Remote Sellers

Dear Robert Hughes;

We are writing to bring your attention to recent changes in South Dakota kew that may require you to begin
remitting sales tax on transactions In which tangible parsonal property, products transferred electronically, or
services ere dolivered Into South Dakota. Our estimates Indicate that your business meets the annual statutory
threshalds that will apply to remote sellers. This notice explains the applicable lege! changes end steps that you
should take to begin compiying with your South Dakota sales tax obligation, &s well a5 the possible
eonsequences that may follow from non-compliance. _

Background

©On March 22, 2016, Govemior Dennis Daugaard signed Into iaw Senate Bill 106, entitied *An Act 1o provide for
ihe collection of sales taxes from certain rerhote sellers” (the Act?), enciosed, The Act becomes effective on May
1, 2016, and may apply to your business from May 1, 2018, forward,

The Act provides that any seller sehing iangible personal propenty, pm;:lucl,s translerred alectronically, or services
for delivery into South Dakota muat comply with all applicable South Dakota laws and procedures regarding the
sales ax “as if the seller had a physical presence within tha state.® Thia requirement appiies oniy o ratallers who

meet certain statutory thresholds. In particular, this obligation applies only ¥, in the previous calendar year, or
- g0 far in-the current calendar year:

1. your gross revenue from seles Into Scuth Dakota exceeded $100,000; o
2, you made sales for delivery into South Dakota in two hundred or more sepsrate ransections.

. Applicability to You

Our sstimates Indicate that your business likely exceeds either or both of these thresholds. If $0, you will be
obligsted 1o begin remitting sales tax to South Dakots. i you do not meet elther of these thresholds nolify us
immediately 1o avoid any confusion or possible legal action against you. .

Our records Indicate that you currently'do not have a South Dakota sales tax icense, In order 1o collect sales tax
from consumers and/or remit It to the State, you must register for a sales tax license. The State has endeavored
to substantially simplify sales tax compliance for retailers by adopting the Streamlined Sales and Use Tax

system. You can reglster for a South Dakota tax license at hitp//sd. govitaxapp or through the Streamlined
system at hitp:/fwww.streamlinedsalestax.org.

hnp://doz._sti.gov/
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If you Intend to comply with your obligetions under the Act, you should register by April 26, 2018, thereby
committing to remit sales tax. It by that date you have helther (1) registerad nor (2) notified us In'writing that you.
are not sugjwl to the Act because you do not meel the thresholds above, the State will assume you do not Intend
to comply with the Act. This may result inthe State Intiating a legal actlon agalns! you pursuant to Section2 of .
the Act. That section allows the State to address your infent not to comply before assessing'any taxes ageinst
you by esking & court to declare that the Act is applicable end valld as applied to you, Bacause the State moy fils
this declaratory judgement action without undertaking an sudit or any other administrative process, It s important
that you notify us immediately Il you Intend to comply with the Act or you do ot meet the statutory thresholds.

Wrltteri nétification that you are not subject to this Act must be recaived by Kty Smith no later than Apeil 25,
2016. You may submit your written statement by emall to Katiy,smith@state.ad.us or by regular mali to: -
-State of South Dakota
Altn; Kathy Smith
445 E Capitol Ave
Plerre SD 57601
Pursuant fo the Act, the sction described above will not resull in any fees, penalies, or retroactive tax Hability
agalnst you. Instead, if an action Is intiated and a deciaratory judgment is entered agalnst you, you will be
réquired to begin remitting the seles tex immediately from that point forward.
Additiong! Information is available on our webiite at hitp//dor.sd.gov/.

It you have questions or need further asslstance, you can contact Kathy Smith at 506-773-3311..

Sinceraly,

Arntly Geflach, Secralary
South Dakota Depariment of Revenus

Enclosure
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Department of y 445 Eoxt Copitol Avenue
. - Picrre, Svisth Dukota 57501-3185
eventae ’ Phone: 605:773-3311

March 26, 2016
' NOTICE

Lewrence Reinhold
Systemax Inc

11 Harbor Park Dr

Port Washington NY 11050

Re: Important Chaniges to South Dakota Tax Laws for Remota Seliérs

Dear Lawrence Reinhold:

We are writing to bring your attention to recent changes in South Dakota law that may require you 1o begin
remitting sales tax on trensactions In which tangible parsanal property, products fransferred electronically, o
services are delivered into South Dakota. Our estimates indicate that your business meets the snnual statutory
thresholds that wlll apply to remote sellers. This notice explains the spplicable lagal changes and-steps that you
should 1ake to begin complying with your South Dakota sales tax obligation, as well Bs the possible
consequences that may follow from nan-compliance. P .

On March 22, 2016, Governor Dennia Daugaerd signed into law Senals BII 108, etiled *An Act to provide for
the collection of sales taxes from certain remote sellers® (the Act’), enclosed. The Act becomes effective on May
1, 2016, and may apply to your business from May 1, 2016, lorward.

The Act provides that any seller selliig tariglble personal property, praducts transferred etectronically, or services
for defivery into South Dakota must comply with all epplicable South Dakota laws and procedures regarding the.
sales tax “8s If the seller had a physical presence within the state,” This requirement applies only 10 retailers who
meat certaln statutory thresholds. In particuldr, this obligstion applies only if, In the previous calendar year, or

. so farin the cusrent calendar year:

1. your gross revenue fror sales into South Dakola exceedad $100,000; or
2. you made sales for delivery Into South Dekota In two hundred or more separate vansaptbﬁs.

Appljcability to You

Our estimates Indicate that your business likely exceads elther or both of these thresholds. If 8o, you will be
obligated to begin remitfing seles tax to South Dakota. If you do not meet aitheér of these thresholds nolity us
immedialely to avoid any confusion or possible legal aclion against you. .

Our records indicate that you cutrently do not have a South Dakota sales lax license. In order to coliect sales tax
from consumers and/or remit it to the Slate, you must register for a sales tax license. The State has endeavored
1o substantialiy simpllfy sales tax compliance for retallers by adopting the Streamiined Sales and Use Tax
systemn. You can register for @ South Dakota tax license at hittp:/sd.qov/taxapp or through the Streamiined

system st hitp:/;vay stresmiinedsalestax,org

hup:/idor.sd.gov/
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“If you intend to comply with your obligationis under the Act, you should register by April 25, 2016, thefeby
committing to-remit sales tax, f by that date you have nalther (1) registered nor (2) notified ug in writing that you
are not subjact to the Act becauss you do not meet the thresholds above, the State will gasume you do not intend.
10 comply with the Act. This may result In the State Initiating a legal action against you pursuant to Section 2of .
the Act. That section allows the State ¥ addraas your intent not lo-comply before Bssessing any laxes agairist
you by asking a court o declare that the Act Is applicable and valid as applied to you. Because the State may.file
this declaraiory judgament action without undertaking an audit or any other adminlstrative process, i Is Important
that you notify us immediately ¥ you intend to comply with the Act of you do not meet the stalutory threghoide,

Written notification thet you are not subject to this Act must be regeived by Kathy Smith o tater than Apri 25,

2016. You may submit your written statement by emsil to Kathy smith@stale sd.ug or by regular mail to:
State of South Dakots
Attn: Kathy Smith -
445 E Capiol Ave

Pierre SD 57501

Pursuant to the Act, the action described sbove wiii et resuit in any fees, penalties, or retroactive tax liablity
agalnst you. Instaad, If en action'is initieled and e decleratory judgment Is entered agalnst you, you will ba
raquired to begin remitting the sales tax immediately from that point forward,

Additional Information Is avajlablé on olr website at hitp//dor.sd.gov/.

if you have quéstions or need furiher assistance, you can contact Kathy Smith at 605-7¢3-3311,

Sincerely,

Andy Gerlach, Seoratary
South Dakota Department of Revenue

Enclosure
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445 Bast Caplto} Avenve
Pierre, South Dakots 57501.3185
Phone: 605-773-3311

Department of

R&Ve nNue

March 25,2018

NOTICE

Michae! Fielsher

Wayfeir LLC

177 Huntinglon Ave #6000
Boston MA 02115

Re: Iinporiant Changes 10 South Dakota Tex Laws for Remote Sebérs

Dear Michael Fleisher:

We gre wriling o bring your attention to recent changes in South Dakote lew that may require you to begin
remitiing sales tax on transactions In which tanglble personal property, products transferred efectronically, or
services sre delivered Into South Dakota, Our estimates indicate that your busingss mosts the annual statutory
thresholds that wi apply to remote seliars. This notice explaing the epplicebls legal changes and steps that you
should take-to bagin complying with your South Dakota sales tax obligation, as well as the. possbile
consegquences that may follow from non-compliance. '

Bagkground
On March 22, 2016, Govamor Dennig Daugiaard signed into law Senate Bill 106, entited “An.Act to provide for

the callection of sales taxes from certain remote sellars® (“the Act”), enciosed. Tha Act bacomes effective on Mey
1, 2018, anid may apply to your buginess from May 1, 20186, forward,

The Act provides that any seller selling tangible personal property, products transferred electronically, or services
* for defivery Into South Dakota must comply with 81} applicable South.Dakota laws and procedures regarding the
sales tax ‘as If the seller had a physical presence within the state.” This requirement applies only to retallers who

meef certaln statutory thresholds. In particular, this cbligation applies only If, In.the previous calendar year, or
80 far in the current calendar year: )

1. your gross revenue from sales into. Scuth Dakola exceeded $100,000; or

2. you made sales for deflvery into South Dakots In two hundred or more separate ansections.
ticabilii ou _
Our estimates indicate that your business likely exceeds either or both of these thresholds. If 80, you will be

obligated to begin remitting sales tax to South Dakota, I you do not meet sither of thess tiresholds notty us
immediately to avoid any confusion or possible legal action-against you,

Our records indicate that you currently do not have 8 South Dakota sales tax Ecense. In order to coliect sales tax
Trom consumers andior ramit It to the State, you must register for a sales tax license, The Stele has endeavored
to substantially simplfy sales tax compliance for retallgrs by adopting the Streamlined Sales and Use Tax
system, You can register for a South Dakola tax license at httg://sd.qovRaxapp of through the Streamiined

system at hitp:{iwww.gtreamliingdsslastax.orq, -

hup:fidor.sd.gav/
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If you Intend to comply with your obligations undat the Act, you shouid register by April 25, 2018, thereby
committing to remit sales tax. If by that date you have neither (1) registarsd nor (2) notifled us In writing that you

#re not subject to the Act because you do not meet the thresholds above, the Staie will assume you do not intend -

" o comply with the Act. This may result in the State Initiating-a legal sction against you pursuent to Section 20f
the Act. That section allows the State 1o address your intent not fo comply before assessing any taxes egainst
you by asking a court to declare that the Actls applicable and valid as applied to-you. Because the State may flle
this declaratory judgement action without undertaking an audit or any other administrative process, it is Importent
that you notify us Immediately-¥ you interid to comply with the Act or you do not meet the stetutory thresholds.

Written nofification that you are not subject 1o this Act must ba received by Kathy Smith no tater than Apil 25,

2016. You may submit your written statement by email to Kathy. sith@ataile ed.us or by reguler mail to:
State of South Dakola
Alin: Kathy Smith
445 E Capitol Ave
Pierre SD 67801 -

Pursuant 16 the Act, the action described above will not result in any fees, penaliies, or ratroactive-tax iabilit
agalnstyou. Inatead, if an action Is Initiated and @ declaratory Judgment is entered against you, you will be
fequired to bagin ramitting the-sales tax immediétely from that point forward.

Additional Information Is avallable on our website at hitp/idor.sd.qgov/.

¥ you have questions or need further assistance, you can cohtact Kathy Smith. at 605-773-3311.

Slncereiy;

Angy Gorlach, Secrelary .
South Dakota Department of Revenue

Enclosure
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CBRPORATION SERVICE COMPANY’

null / ALL
. - Transmittal Number: 15097799
Notice of Service of Process Date Processed: 050212016
Primary Contact: Julie J Miranda
Newegg, Inc.

17560 Rowland Street
City of Industry, CA 91748

Copy of transmittal only provided to: Jenny Rim
Entity: Newegg Inc.
Entity 10 Number 2373386
Entity Served: Newegg Inc.
Title of Action: State of South Dakota vs. Wayfair Inc
Document(s} Type: Summons/Complaint
Nature of Action: Violation of State/Federal Act
Court/Agency: Hughes County Circuit Court, South Dakota
Case/Referance No: 32 Civ. 16-92
Jurisdiction Served: Delaware
Date Served on CSC: 04/29/12016
Answer or Appearance Due: 30 Days
Originally Served On: csC
How Served: Personal Service
Sender Information: Richard M. Williams

605-773-3215

information contained on this transmiltal form Is for record keeping, notification and forwarding the ailached document(s). It does not
constitute a legal opinion. The recipient is responsible for interpreting the documents and taking appropriate action.

To avoid potential delay, please do not send your response to CSC
CSC is SAST70 Type li certified for ils Litigation Management System.
2711 Centerville Road Wilmington, DE 19808 (888) 690-2882 | sop@cscinfo.com

EXHIBIT

i ¢
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
. 88

COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT

STATE OF SOUTH DAKOTA, 32 Civ. 16-92
Plaintiff, SUMMONS

v.

WAYFAIR INC

4 Copley PLFL 7

Boston MA 02116-6504

SYSTEMAX INC
11 Harbor Park Dr
Port Washington NY 11050

OVERSTOCK.COM INC
6350 S30CO E
Salt Lake City UT 84121-5952

16839 E Gale Ave
City of Industry CA 91745

Defendants.

LR N I S T U L W I WP WD W PR Y PP R P PP SRy

GREETINGS FROM THE STATE OF SOUTH DAKOTA TO THE ABOVE-NAMED
DEFENDANTS:

Corporatian Service Co,, 2711 Centerville Rd #400, Wﬂxmngton DE 19808
Registered Agent for Wayfair Inc.

Corporation Service Co., 2711 Centerville Rd #400, Wilmington DE 19808
Registered Agent for: Systemax [nc.

The Corporation Trust Co., Corporatlon Trust Center, 1209 Orange St,
Wilmington DE 19801
Registered Agent for: Overstock.com, Inc.

‘Corporation Service Co., 2711 Centerville Rd #400, Wilmington DE 19808
Registered Agent for: Newegg Inc.
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You are hereby summoned and required to serve upon the Attorney
Gleneral,- Plaintiff's attorney, whose address is the Office of the Attorney
General, 1302 East Highway 14, Suite 1, Pierre, South‘Dakota 57501-8501, an.
Answer to the Complaint, which is herewith served upon you and filed on the
28t Day of Aprii, 2016, m the office of the clerk of the Circuit Court of the
Sixth Judicial Circuit at Pierre in and for the County of Hughes, State of South
Dakota, within thirty (30) days after the service of this Summons and
Complaint upon you, exclusive to the déte of service. If you fail to file an
Answer within thirty days of t.t.le date of service upon you, judgment by default
will be taken against you for the relief as prayed fér in the Complaint.

Dated this 29th day of April, 2016.

/s/ Richard M. Williams
Richard M. Williams
Deputy Attorney General
Office of the Attorney General
1302 East Highway 14, Suite 1
Pierre, South Dakota 57501-8501
Telephone: (605) 773-3215 .
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
188

COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT
.STATE OF SOUTH DAKOTA, ’ 25 e 16255 i
Plaintiff, "
COMPLAINT ;
v.
WAYFAIR INC
4 Copley PL FL. 7

Boston MA 02116-6504

SYSTEMAX INC
11 Harbor Park Dr
Port Washington NY 11050

OVERSTOCK.COM INC
6350 S 3000 E
Salt Lake City UT 84121-5952

NEWEGG INC
16839 E Gale Ave
City of Industry CA 91745

— e S i S ——r — S Y " S "ot s S Yo gt el il e

Defendants.

The State of Soﬁth Dakote, by and through the Dcpértmcnt of Revenue
_(hereinafter the State), Plaintiﬂ' in the above-entitled matter, for its Complaint
states and alleges as follows:
- SUMMARY
1.  The State -- through this declaratory judgment action -- seeks a
determination that it may require Defendants to collect and remit state sales
tax on sales of tangible perSOnal property and services for delivery into South

Dakota. The State acknowledges that a declaration in its favor will require

abrogation of the United States Supreme Court’s decision in Quill Corp. v. North .

Filed: 5/25/2016 2:47:36 PM CST Hughes County, South Dakota 32CIV16-000092




Filed: 5/25/2016 2:47:36 PM CST Hughes County, South Dakota

Dakota, 504 U.S’. 298 (1992}, and ﬁltimatcly secks a d;ecision from the United
States Supreme Court to that effect in this cas;:.
RELEVANT LEGAL BACKGROUND

2. In 1967, in National Bellas Hess, Inc. v. Department of Revenue of
Iliinois, 386 U.S.- 753 (1967), the Supreme Court of the United States held that
the Due Process Clause and dormant Commerce Clause of the United States
Constitution both prohibit states from requiring out-of-state mail-order
retallers that lack any physical prescnce within a state to collect that state’s
sa]es and/or use taxes respecting sales for dehvery to m—statc residents.

3. Thereafter, the U.S. Supreme Court’s jurisprudence regarding the
“minimum contacts” sufficient to allow states to regulate conduct by non-
residents became far less restrictive. The U.S. Supreme Court’s cases
regarding the dormant Commerce Clause also changed their focus.

Responding to these changes, in 1991, the North Dakota Supreme Court held

that Bellas Hess was “an obsolescent precedent.” State v. Quill Corp:, 470 N.W.

2d 203, 208 (N.D. 1991),

4, The Supreme Court of the United States granted certiorari and
reversed. In Quill, 504 U.S. at 306-308, it agreed with the Notth’bakota
Supreme Court that the Due Process Clause holding of Bellas Hess had been
overtaken by subsequent precedent. But it further held that, despite the fact
. that “conternporsry Commerce Clause jurisprudence might not dictate the
same result were the issue to arise for the first time today,” id. at 311, the

“continuing value of a bright-line rule in this area and the doctrine and

-
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principles of sta're decisis,” led it to “disagree with the North Dakota Supreme
Court’s conclusion that the time has come to renounce the bright-line test ; :
of Bellas Hess.” Id. at 317-18. P&ﬁculwly because the Due Process Clause
holding would for the first time permit Congress to “overrule” Bellas Hess itself,
the Court would withhold its “hand, at least for now.” Id. at 318,

5. The effect of Bellas Hess and Quill is to effectively immunize out-of-
state retailers lacking a physical presence within a state from having to remit
any state sales or use taxes. As further explained below, the effects of that
immunity on the State treasury and its general retail markets have- vastly
multiplied because of the meteoric rise of Internet commerce.

6. Nonetheless, in the 24 years since Quill was decided, Congress has
failed to make good on the Supreme Court’s invitation to address this issue - sy s
through legislation at the federal level. Bills are introduced and debated, but
routinely fail to receive even an up-or-down vote because of committee leaders
advancing esoteric interests or other well-understood “veto” points that make
éongressi;)nal inaction the strong default rule. Indeed, while many states
(including South Dakota) reacted to C)uill by creating a “Streamlined” system
that would allow out-of-state retailers to easily comply with the rationalized
sales and use tax laws of all those states at once, Congress has not taken the
necessary action to allow the Streamlined system to take effect.

* 7. The aﬁsence of federal legislative progress on this issue reflects the
effect of Bellas Hess and Quill on the federal Constitution’s separation of

powers. Absent Quill, Congress would of course retain the power “to regulate
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Commerce . . . among the sevcré] States,” U.S. Const. Art. 1, sec, 8, ¢l. 3,
including by exempting out-of-state retailers tiuat lack physical presence within
a state from any obligation to collect and remit a state’s s_alcs or use taxes. But
the effoﬁ to obtain afﬁrmﬁ;le congressional action would fall on those retailers
seeking a special exemption from the states’ ordinary powers of taxation, and
the states would no longer be forced tc? seek Congress’s permission to exercise
their own sovereign authority. If -- as is quite often the case -- Congress were
to continue to do nothing fn this éw, the power to tax those conducting
business in the state would remain “reserved to the States respectively,” as the
Constitution provides. U.S. Const. Amend. X.

8. In a recent case, Justice Kennedy signaled that the United States
Supreme Court may be willing to once again consider whether “the time has
come to renounce the bright-line test of Bellas Hess.” Quill, 504 U.S. at 317-
18. In his concurrence in Direct Marketing Association v. Brohl, 135 S. Ct.
1124, 1134 (Kennedy J., concurring), Justice Kennedy urged that “[t}he legal
System should find an appropriate case for this Court to reexamine Quill and
Bellas Hess.” Id. ;elt 1135. He noted that Quill was “now inﬂictihg extreme
harm and unfairmness on the States,” in part because of the massive explosion
in e-commerce. Id. at 1134-1135. {“This argument has grown stronger, and the
cause more urgent, with time, When the Court decided Quil, mail-order sales
: in the United States totaled $180 billion. But in.1992, the Internet was in its
infancy. By 2008, e-commerce sales alone totaled $3.16 trillion per year in the

United States.”)(citation omitted).
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9. Indeed, Justice Kennedy specifically urged that cases permitting
reconsideration of Quill should be developed as quickly as ﬁossib]c, because
the harm to state treasuries has become sevefe. “Given these changes ... it is
unwise to delay any longer a reconsideration of the Court's holding in Quill. A
case questionable even when decided, Quill now harms States to a degree far
greater than could have been anticipated earlier,” Id. at 1135.

10. The State has taken up Justice Kennedy’s invitation, motivated by

B the imminent damage that Quill continues to cause to state tax revenues, by
ehacting Senate Bill 106, 91%t Session, South Dal;ota Legislature, 2016, “An Act
to provide for the collection of sales taxes from certain remote sellers.”
{Appendix A - hereafter referred to as “the Act” or cited to as “S.B. 106”).

Ce 11. Legislative findings accompanying the passage of the Act reflect |
that Justice Kennedy’s concerns are well placed, particularly with respect to
South Dakota, and that the United States Supreme Court “should reconsider
its doctrine that ﬁrevents states from requiring remote sellers to collect sales
tax|.]” See S.B. 106 § 8(7).

PARTIES

12. Plaintiff is the sovereign State of South Dakota, which collects “{a]ll

taxes levied and collected for state purposes . . . into the state treasury.” S.D.
Const. Art. Xl, sec. 9.

13. The Dcpartment of Revenue administers the laws of the State
respecting taxation generally, SDCL 10-1-1 et seq., and the sales tax in

particular. SDCL 10-495 et seq. "1‘_he Secretary of the Department is charged
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with investigating and taking various enforcement actions respecting the sales
tax. See SDCL 10-59-1, -3, -8, -10, -14, -15, _

14. The State is specifically authorized by section 2 of the Act to "bring
a declaratory judgment action under [SDCL] 21-24 in any circuit court’ to
establish that the obl.iéations created by the Act are valid and applicable to any
particular taxpayer that meets the statutory thresholds in the Act.

15, Defendant Newegg Inc. is one of the top online retailers in the
United States, and is headquartered in City of Industry, California, It owns
and operates Newegg.com, which sells a variety of consumer electronics. It
ships these goods directly to purclhasers throughout the United States,
including into South Dakota.

- 16. Defendant Overstock.com Inc/ is one of the top online retailers in
the United States, and is headquartered in Salt Lake City, Utah.
Overstock.com sells a variety of products, ranging from home goods and
furniture to clothing and diamond rings. It ships these goods directly to
purchasers throughout the United States, including into South Dakota.

17. Defendant Systemax Ir;c. is a Fortune 1000 company
headquartered in Port Washington, New York. It is a leading retailer of brand
name and private label products, including industrial, material handling and
supplies, personal computers, notebook computers, technology supplies,

- consumer electronics, and computer-related accessories. It operates a number
of product sales websites that ship directly to purchasers throughout the

United States, including into South Dakota.
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18. Defendant Wayfair Inc. is a leading online retailer of home goods

and furniture headquartered in Boston, Massachusetts. It ships sales directly
to purchasers throughout the United States, including into South Dakote.
PERSONAL JURISDIQTION
19. Based on information and belief, Defendants lack a physical

presence in South Dakota but are subjcct to the personal jurisdiction of the

South Dakota courts under SDCL 15-7-2, SDCL 15-7-2 specifically extends

the personal jurisdiction of the South Dakota courts to parties “[e]ntering into a

éontract for services to be rendered or for materials to be furnished in this state
by such person,” SDCL 15-7-2(5), and to parties committing “any act” when
extending such jurisdiction “is not inconsistent with the Constitution of this
-state or with the Constitution of the United States.” SDCL 15-7-2(14). . " .
20. Both the State and Federal constitutions permit South Dékota
state-court jurisdiction over retailers who solicit b,usiness from, and deliver
tangible personal property and services to, residents of the State. See Quill,
504 U.S. at 306-08 (holding that “there is no question” that such contacts
. suffice for “due process purposes’); Marschke v, Wratislaw, 2007 S.D. 125,
113, 743 N.W. 2d 402, 406 (holding that personal jurisdiction of South Dakota
courts extends to limits of federal constitution).
SUBJECT MATTER JURISDICTION

21. - Section 2 of the Act ereates a cause of action for declaratory

judgment and empowers “any circuit court” to adjudicate that cause of action.
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Accordingly, the Sixth Judicial Circuit Court has subject matter jurisdiction
over this action.

.22, SDCL 21-24-1 empowers “[cJourts of record w1thm thejr respective
jurisdictions ... to declare rights, status, and c;ther legal relations whether or
not further relief is or could be claimed(,]” provides that “[n]o action or
procéeding shall be open to objection on the ground that a declaratory

" judgment or decrcé is prayed for,” and permits “[:t]he declaration [to] be either
affirmative or negative in form and effect[.)”

23. SDCL 21-24-3 permits “[ajny person ... whose rights, status, or
other legal relations are affected by a statute” to “have determined any question
of construction or validity arising under the ... statute ... and obtain a

.. declaration of rights; status, or other legal relations.thercunder.” “[Tihe State ... .
is a ‘person’ within the meaning of” the Declaratory Judgment Act. Dan Nelson,
Automotive, Inc. v. Viken, 2005 S.D. 109, 706 N.W. 2d 239 (rejecting contrary
dictum in Pennington County v. State ex rel. Unified Judicial Sys., 2002 8.D. 31,

641 N.W. 2d 127).

24. As supported by the allegations below, this request for declaratory
judgment also presents a justiciable and ripe controversy, between adverse :
parties, in which the State has a legally protectable interest. The declaration
the State seeks will permit it to require sales ;ax to be collected and remitted

- from sellers without a physical presence in the Stéte whq are currently not --
complying with th.e Act; the State is clearly interested in obtaining the tax

revenue it believes is due, and the Defendants have the contrary interest n

Page 8 of 20

Filed: 5/25/2016 2:47:36 PM CST Hughes County, South Dakota 32CIV16-000092




resisting this tax obligation. Moreover, each Defendant has failed to register to
collect and remit the state sales tax after receiving an individualized notice
directing them to do so by April 25, 2016. That notice specifically instructed
Defendants that failure to register would demolnstratc that they did “not iﬁthd
to comply with the Act.” See Notices (Appendix B). Furthermore, under the
structure of the Act, the State cannot currently enforce the Act’s collection
obligation against the Defendants unless the State prevails in this suit. Were |
the State to prevail, the Act will immediately apply to Defendants, requiring
them to collect and remit the state sales tax on a going-forward basis.

25. “A matteris sufﬁciently ripe [for declaratory judgment] if the facts
indicate imminent conflict.” Boever v. South Dakota Bd. of Accountancy, 526

- .N.W.2d 747, 750 (S.D. 1995)(citation omitted)(setting forth requirements for . . -
declaratory judgment). The conilict between the State and the Defendants is i
not only imminent but present: This suit will determine whether or not
Defendants must collect and remit state sales tax the day after it is decided.
VENUE

26. Venue is appropriate in this Court. Section 2 of the Act permits
this suit to be brought in “any circuit court.”

27. Furthermore, SDCL 15-5-6 permits venue “in any county which
the plaintiff shall designate” in any case where, as hefc, *none of the

defendants reside in the state.”
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RELEVANT STATUTES
28. The Act provides that sellers without a physical presence in the
. State must comply with the State’s sales tax laws “as if the seller had a
physical presence in the state.” S.B. .106 §1.

29. The Act contains two threshold provisions, however, that limit the
effect of this requirement on sellers who -- because of their limited size or
geographic reach -- conduct relatively little business shipping goods and
services to South Dakota residents. In particular, in order for the above
obligation to apply, the out-of-state seller must have “gross revenuie from the
sale of tangible personal property, any product transferred electronically, or
services delivered into South Dakota exceed[ing] one hundred thousand

- dollars,” or must have “sold tangible personal property, any.product
transferred electronically, or services for delivery into South Dakota in two

hundred or more separate transactions.” These thresholds are determined

based on either the previous calendar year or the current calendar year to date.

S.B. 106 § 1(1)-(2).

30. In addition, the Act creates a declaratory judgment action that the
State may bring to determine the validity and appiicability of this obligation
with respect to individual taxpayers. S.B. 106 § 2. It also establishes special
procedures designed to ensure the most expeditious possible adjudication of
this action. S.B.106 §§ 2, 4. '

31. The Act contains three provisions designed to protect taxpayers

from accruing any tax liability -- retroactive or otherwise -- during the
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pendency of this action. First, section 3 of the Act provides that the filing bf
this action 'operates as an injunction “prohibiting any state entity frpm
enforcing the obligation in section 1 of this Act against any taxpayer who docs
not affirmatively consent or otherwise remit the sales tax on a voluntary
basis.”* See S.B. 106 § 3. The State filed this suit immediately before the May
1, 2016 effective date of the Act to trigger this injunction and prevent any
uncertainty for taxpayers. See S.B. 106 § 9 (setting effective date). Second,
section 5 of the Act provides that “[njo obligation to remit the sales tax required
by this Act may be applied retroactively.” Finally, section 6 of the Act provides
that “[iJf an injunc'tion provided by this Act is lifted or dissolved, in general or
with respect to a specific taxpayer, the state shall assess and apply the

- obligation established in section 1 of this Act from that date forward with
respect to any taxpayer covered by the injunction.”

32. Given the provisions above, the State has simuitaneously filed with
this Complaint an application for an injunction which records and makes
certain the effect of section 3 of the Act. This application can and should be
immediately granted without a hearing because the State asks only for an
injunction restraining itself and benefiting the Defendants {as well as other
taxpayers subject.to the Act).

33. These provisions, together with the requested injunction, ensure

that any seller not complying voluntarily with the Act will face tax liability or;ly

' The Act also makes clear that this injunction will “not apply” to any taxpayer
against whom the state prevails in an action like this one. See S.B. 106§ 3.
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prospectively from the date on which a court holding makes.clear that the Act
- validly applies to the seller.
PROCEDURAL BACKGROUND

34, The Act was signed into law by Governor Dennis Daugaérd on
March 22, 2016, It provides that it will be effective on the first day of the first
month that is at least fifteen calendar days from the date the Act is signed into
law. Therefore, its effective date is May 1, 2016. See S.B. 106§ 9.

35, To prepare sellers lacking a physical presence in the State for the
effect of the law, the Department of Revenue sent an individualized notice to
206 such sellers for whom available information made it almost certain that
they met the statutory thresholds set forth above and in Section 1 of the Act.

. Defendants were each sent a copy of the notice (copies of which attached
hereto as Appendix B) on March 25, 2016, by Andy Gerlach, Sectetary of the
Department of Revenue.

36. The State also posted relevant information about the Act on its
website, at http://dor.sd.gov/Taxes/Business_Taxes/SB106.aspx.

37. The State ident:iﬁed the 206 sellers lacking a physical presence
within the State who received the notice by using available data to calculate the

likely amount of gross revenue' that such sellers derive from sales into the

State. After applying a mathematical factor designed to avoid close cases in

which the seller might not meet the statutory thresholds, the State determined .

whether the remaining sellers had registered for a license to collect and remit

sales tax. Sellers who were not registered, including all of the present
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Defendants, received the notice directing them to register by April 25, 2016,
and thus received both actual and inquiry notice of the Act more than 30 days

ago.
38. The notice carefully explained the consequences of failing to register:

“If you intend to comply with your obligations under the Act, you
should register by April 25, 2016, thereby committing to remit
sales tax. If by that date you have neither (1) registered nor {2)
‘notified us in writing that you are not subject to the Act because
you do not meet the thresholds above, the State will assume you
do not intend to comply with the Act. This may result in the State
initiating a legal action against you pursuant to Section 2 of the
Act.'That section allows the State to address your intent not to
comply before assessing any taxes against you by asking a court to
declare that the Act is applicable and valid as applied to you.
Because the State may file this declaratory judgement action
without undertaking an audit or any other administrative process,
it is important that you notify us immediately if you intend to
comply with the Act or you do not meet the statutory thresholds.”

39. The nog;:c also explainéd that any reéipicht who did not meet the
statutory thresholds in section 1 of the Act should notify the State to avoid
legal action.”

40. Each Defendant failed to register to collect and remit the sales tax
by April 25, 2016, and each has failed to register as of the date of this
Complé.int.

“41. - On information and belief, each Defendant meets either or both of
the statutory thresholds, having at least $100,000 of gross revenue from sales

into the State and/or at least 200 separate such transactions.

42. The State initiated this action against' Defendants on the basis of ‘

their refusal to register for a license following individualized notice of the need |

to do so. Because of section 3 of the Act, the filing of this action immediately
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before the effective date enhances thé protection of Itaxpayefs (including
. Defendants) from any argument that they face an active and enforceable
obligation to collect and remit sales taxes before the conclusion of this action.
RELEVANT LEGISLATIVE FINDINGS

43. In enacting the Act, the South Dakota Legislature determined that
Quill causes a severe harm to the State’s tax revenue, aﬁd a concomitant harm
to state and local services:

a. “The i-nability to effectively collect the sales or use tax from remote
sellers ... ;S se‘tl'liously erod.ir;g .tht.e sales. tax base of this stat;z,
causing revenue losses and imminent harm to this state through
the loss of critical funding for state and local services,” S.B. 106 §
8(1);

b. “The harm from the loss of revenue is especially serious in South
Dakota because the state has no income tax, and sales and use tax
revenues are essential in funding state.and local services,” id.

§ 8(2);

c. Refusal by out-of-state retailers to collect sales taxes “causes
imminent harm to this state,” id. § 8(9).

44, The Legislature’s assessment is correct; the Department of
Revenue estimates the revenue loss associated with Bellas Hess and Quill at
approximately $48-$58 million annually for state and municipal taxes
combined. These figures are based largely on a study conducted several years

ago at the University of Tennessee, and relied upon in Justice Kennedy’s
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concurrence in DMA. See D. Bruce, W, Fox, & L. Luna, State and Local
Qovernment Sales Tax Revenue Losses from Electronic Commerce 11 (2009).

45. Furthermore, the Legislat-ﬁre found that, even as the costs to the
. State from Quill have increased dramatically, the costs of compliance for
taxpayers have fallen just as dramatically:

In contrast with the expanding harms caused to the state from this

exemption of sales tax collection duties for remote sellers, the costs

- of that collection have fallen. Given modern computing and

software options, it is neither unusually difficult nor burdensome

for remote sellers to collect and remit sales taxes associated with

salés into South Dakota. )

S.B. 106 § 8(6).

46. Again, the legislature’s assessment is clearly correct. Numerous
retailers now collect and remit sales tax in every state, and are quite capable of
administering a]i- their state and ioca.J sales tax obligaﬁons wht;r; ‘customersA .
buy goods through their online sales channels. Software integration options
 are now readily available from multiple vendors for online “shopping carts.”
And because it is necessary to obtain immediate information from the
purchaser regarding their resiciencc in order to deliver the goods, it is possible
for the software to immediately calculate and inform the consumer of the
applicable sales tax before completing the transaction, and the tax can be
casi]j' collected at the time of the sale. Indeed, the industryl,' that provides these
integration opﬁons_, is robust and growing, which will make such software even
easier and less expensive to obtain in the near future. Moreover, many sellers

already have such software to address sales to states in which they do have a

physical presence.
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47. This development is further supported by the Streamlined Sales
and Use Tax Agreement, which has been enacted by more than twenty states
(including South. Dakota) in the wake of Quill. Any seller lacking a physical .
presence in the State who intends to comply with the obligations set forth in
the Act can register to collect sales taxes through the voluntary Streamlined
system, That system, in turn, provides sellers the option to use sales tax
administration software from Certified Software Providers (CSPs), with the cost
of such_ software borne by the states. Sellers may choose from seven different
CSPs, and the CSP will file the tax returns and remit applicable taxés for
sellers that use it. Sellers using a CSP are also immune from audit liability for
the sales they process through that software. The Streamlined system also
. -reduces sales tax administration cost and expense throuéh: .
a. uniform definitions of products and services across all Member
states;
b. freely available tax rate and tax boundary databases;
c. single, state level tax administration;
d. uniform audit procedures (for sellers that choose not to use a CSP);
c. simplified tax rate structures; |
f. uniform administration of sales tax expenses; and,
g. uniform rules for sourcing sales.
-+ Accordingly, a taxpayer can comply with the obligations of the Act using
the Streamlined system at little to no personal cost {apart from actually

remitting the taxes collected from consumers), and with little to no concern
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y
regarding :_a.udits or errors in compliance. Moreover, many of the above benefits
are available even to sellers who do not elect to perticipate in the Streamlined
.system as a-whole;-further easing the burden of compliance on all out-of-state .. ..
retailers. |

48. The Legislature also found that Bellas Hess and Quill distort the

" local retail market, causing unfairness to brick-and-mortar retailers generally,
and to smaller, locally owned businesses in particular, Out-of-state retailers
benefit from local infrastructure without paying their _fajr- share of taxes. See
S.B. 106 § 8(5). And they also “actively market sales as tax free or no sales tax
transactions” even though “a use tax is owed” by the consumer. Id. § 8(3). As
a result, local retailers are unable to compete fairly with online retailers, which

. is likely to cause even further harm tolthe State by harming the local

businesses that employ local residents and make up the bulk of the State’s tax

_ base. Seeid. § 8(4) (“The structural advantages of remote sellers, including the

~ absence of point-of-sale tax collection, along with the general growth of online

retail, make clear that further erosion of this state's sales tax base is likely in
the near futﬁrc.').

49, Well-documented economic effects sﬁppoxt the Legislature’s
judgment. - Expert economists, including researchers associated with both
sides of the political spectrum, agree that the special exemption from sales
“taxation créatcd by Quill causes serious harm: to state econiomies (and the-
national econoray) by distorting the operation of the free market. See, e.g.,

Austan Goolsbee, In @ World Without Borders: The Impact of Taxes on Internet
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Commerce, 115 Q.J. Econ. 561 {2000); Arthur B. Laffler and Donna Arduin,

Pro-Grouwth Tax Reform and E-Faimess,

. http:/ /standwithmainstreet.com/ArtLafferStudy.pdf.

50. Finally, the Legislature made clear that it wanted to accommodate
-the difficulties that might be caused to out-of-state retailers by its effort to
respond to Justice Kennedy'’s invitation to bring an action allowing the United
States Supreme Court to reconsider Quill. It thus created a specific cause of
action with unique protections for taxpeyers, allowing the State to seek a
declaratory judgment in circuit court, with a dire‘ct appeal to the South Dakota
Supreme Couft, both of which must be rgsolved as expeditiously as possible.
See S.B. 106 §§ 2, 4; see also id. §§ 8(8)-(9) (finding that “[e]xpeditious review is
.- necessary and appropriate,” and that the Act is intended to “permit(] the most
expeditious possible review of the constitutionality of this law”). That action
‘obﬁéfes the need for an audit and any effort to obtain retroactive tax liability

from any out-of-state seller who does not wish to comply with the Acton a

voluntary basis. As the Legislature stated:

Expeditious review is necessary and appropriate because, while it
may be reasonable notwithstanding this law for remote sellers to

continue to refuse to collect the sales tax in Jight of existing féderal
constitutional doctrine, any such refusal causes imminent harm to

this state.

At the same time, the Legislature recognizes that the enactment of

this law places remote sellers in a complicated position, precisely
‘because existing constitutional doctrine calls this law into_ .
question. Accordingly, the Legislature intends to clarify that the
obligations created by this law would be appropriately stayed by
the courts until the constitutionality of this law has been clearly
established by a binding judgmenit, including, for example, a
decision from the Supreme Court of the United States abrogating
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its existing doctrine, or a final judgment apphcable to a particular
taxpayer.

S.B. 106 § 8 (9)-(10).
‘ 51. This declaratory ]udgment actmn t.hus represents “thc intent of the
Legislature to apply South Dakota's sales and use tax obligations to the limit of
federal and state constitutional doctrines, and to thereby clarify that South
Dakota law permits the state to immediately argue in any litigation that such
constitutional doctrine should be changed to permit the collection obligations
of this Act.” S.B. 106§ 8 (11). Like the Legislature, the State recognizes that a
ehahge in federal constitutional doctrine will be necessary for the State to
prevail in this case. Nonetheless, the effect of the declaration that the State
seeks in this action will be to immediately rcqmre the collection and remittance
of taxes from these Defendants under the Act -~ a collection whlch absent such

a declaration, the State is presently unable to enforce. There is accordingly an

immediate controversy over whether existing federal constitutional doctrine
should invalidate the Act or not, which this Court .can and should adjudicate in g
the first instance by declaratory judgment.
PRAYER FOR RELIEF
WHEREFORE, the State hereby prays for relief as follows:
(1) That the Court declare that the requ.irements of section 1 of the Act
are valid and apphcable thh respect to the defendants
(2) That the Court immediately enter an order enjoining the
enforcement of the Act during the pendency of this action -

reflecting on the record the automatic effect of Section 3 of the Act
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-- and dissolve such injunction upon the entry of a dccla:atory
Jjudgment in favor of the State. (A separate motion for an
appropriate order of this form has been contemporancously filed).
(3) That the Court enter an injunction requiring the defendants to
register for a license to collect ard remit the sales tax,
(4) That the Court grant such other relief as it deems just and proper
in this matter.

Dated this 28th day of April, 2016,

' _/8/ Richard M. Williams )

Richard M. Williams

Deputy Attorney General

Office of the Attorney General
1302 East Highway 14, Suite 1
Pierre, South Dakota 57501 8501
Telephone: (605) 773-3215
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STATE OF SOUTH DAKOTA ) N IN CIRCUIT COURT
;88

COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT -
STATE OF SOUTH DAKOTA, 39 Civ. 16-92 . 0]
. : - |
Plaintiff, ‘ Ol
: COMPLAINT .
Y.
WAYFAIR INC

4 Copley PL FL 7
Boston MA 02116-6504

SYSTEMAX INC
11 Harbor Park Dr
Port Washington NY 11050

OVERSTOCK.COM INC
6350 S 3000 E _
Salt Lake City UT 84121-5952

NEWEGG INC
16839 E Gale Ave
City of Industry CA 91745

N St Nt S it e et ] Nt “mt? s St Nl St Nkl Sl NP S it St ™ mi® e

Defendants.

The State of South Dakota, by and through the Department of Revenue
‘(hereinafter the State), Plaintiff in the above-entitled matter, for its Complaint
states and alleges as follows:
. SUMMARY -
1. The State - through this déclaratory judgment action -- seeks a
determination that it may require Defendants to éollcct and remit state sales
tax on sales of tangible personal px.'operty and servi-ces for delivery into South

Dakota. The State acknowledges that a declaration in its favor will require

abrogation of the United States Supreme Court’s decision in Quill Corp. v. North
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Dakota, 504 U.S. 298 (1992}, and ultimately seeks a ciccision from the-United
Sths Supreme Court to that effect in this case.

| . RELEVANT LEGAL BACKGROUND

2. In 1967, in Nétional Bellas Hess, Inc. v. Department of Revenue of
Nlinois, 386 U.S.I 753 (1967), the Supreme Court of the United States held that
the Due Process Clause and dormant Commerce Clause of the United States
Copstiﬁﬁon both piohibit states from requiring out-of-state mail-order
retailers that lack any physical presence within a state to collect that state’s
& se;les' a.nd/ or use taxes respecting sales for delivéry to in-state residents.

3. Thereatter, the U.S. Supreme Court’s jurisprudence regarding the
“minimum contacts” sufficient to allow states to regulate conduct by non-
residents bccamé far less restrictive. The U.S.-Supreme Court’s; cases
regarding the dormant Commerce Clause also changed their focus. _
Responding to these changes, in 1991, the North Dakota Suprémc Court held
that Bellas Hess was “an obsolescent precedent.” State v. Quill Corp., 470 N.W.
2d 203, 208 (N.D. 1991), h

4. The Supreme Court of the Um'tqd States granted certiorari and
reversed. In Quill, 504 U.S. at 306-308, it agreed with the North Dakota
Supreme Court that the Due Process Clause holding of Beflas Hess had been
overta'kcn by subsequent precedent. But it further held that, despite the fact
that “contemporary Commerce Clause jurisprudence might not dictate the
saxﬁe result were the issue to arise for the first time today,” id. at 311, the

“continuing value of a bright-line rule in this area and the doctrine and
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principles of stdre decisis,” led it to “disagree with the North Dakota Supreme
Court’s conclusion that the time has come to renounce the bright-line test

" of Bellas Hess.” Id. at 317-18. Particularly because the Due Process Clause
holding would for the first time pérmit Congress to "overrule” Bellas Hess itself,
th_e Court would withhold its “hand, at least for now.” Id. at318.

5. The effect of Bellas Hess and Quillis to effectively immunize out-of-
state retailers lacking a physical presence within a state from having to remit
any state sales olr use taxes, As further explained below; the effects of that
immunity on the State treasury and its general retail markets have vastly -
multiplied because of the meteoric rise of Internet commerce.

- 6. Nonetheless, in the 24 years since Quill was decided, Congress has
failed to make good on the Supreme Court’s invitation to address this issue
through legislation at the federal level, Bills are introduced and debated, but
routinely fail to receive even an up-or-down vﬁte because of committee leaders
advancing esoteric interests or other well-understood “veto” points that make
congressional inaction the strong default rule. Indeed, while many states
{including South Dakota) reacted to Quzll by. creating a “Streamlined” system
that would allow out—of-stgte retailers to easily comply with the rationalized
sales and use tax laws of all those states at once, Congress has not taken the
necessary action to allow the Streamlined slystcm to take effect.

7. The absence of federal legislative progress on this iss.ue reflects the
effect of Bellas Hess and Quill on the federal Constitution’s separation of

powers. Absent Quill, Cong}css would of course retain the power “to regulate
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Commerce . . . among the several States,” U.S. Const. Art. 1, sec, 8, cl. 3,
including by exempting out-of-state retailers that lack physical presence within
a state from any obligation to collect and remit a state’s sales or use taxes. But
the effort to obtain afIirmati;re congreésiona] action would fall on ﬂ:ose retailers
seek.in_g'a special exemption from the _states" ordinary powers of taxation, and

the states would no longer be forced to seek Congress’s permission to exercise

their own sovereign authority. If - as is quite often the case _-.- Congress were

to continue to do nothing in this éea, the power to tax those condﬁcting
business in the state would remain “reserved to the States respectively,” as the .
Constitution provides. U.S. Const. Amend. X.

8. In a recent case, Justice Kennedy signaled that the United States

Supreme. Court may be willing to once again consider whether “the timc has
come to renounce the bright-line test of Bellas Hess." Quill, 504 U.S, at 317-
18. In his concurrence in Direct Marketing Association v. Brohl, 135 8. Ct.
1124, 1134 (Kennedy J., concurring), Justice Kennedy urged that “[tlhe légal
~ system should ﬁnci an appropriate case for this Court to reexamine Quill and
Bellas Hess.” Id. ﬁt 1135. He noted that Quill wﬁé “now inﬂic.ting extreme

harm and unfairness on the States,” in part because of the massive explosion

in e-commerce. Id. at 1134-1135. (“This argument has grown stronger, and the
causé more urgent, with time, When the Court decided Quill, mail-order sales
in the United States totaled $180 billion. But in 1992, the Internet was in its

infancy. By 2008, e-commerce sales alone totaled $3.16 trillion per year in the

United States.”)(citation omitted).
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9. Indeed, Justice Kennedy s.peciﬁca.lly-lirg‘ed that cases permitting
reconsideration of Qu;'ll should be developed as quickly as possible, because
the harm to state tyeasﬂriqs has become severe. “Given these changes ... it is
unwise to delay any longer a reconsideration of the Court's holding in Quill. A -
case questionable. even when decided, Quill now harms States to a degree far |
greater than could have been anﬁci};ated earﬁér.' Id. at 1135.

10. Thé State has taken up Justice Kennedy'’s invitation, rhotivgted by
the imminent damage that Quill continues to cause to state tax revenues, by

* enacting Senate Bill 106, 91%t Session, South Dakota Legislature, 2016, “An Act

to pi'oyidc for ;che collection of sales taxes from certain remote sellers.”
(Appendix A " hereafter referred to as “the Act” or cited to as “S.B. 106”).'

11. Legislative ﬁndidgs accompanying the passage of the Acf reflect

" that Justice Kennedy’s concerns are well placed, particularly with respect to
South Dakota, and that the United States Supreme Court “should reconsider
its doctrine that ﬁrevents states from requiring remote sellers to collect sales
tax[.]” See S.B. 106 § 8(7).
' PARTIES

12. Plaintiff is the sovereign State of South Dakota, which collects “{a]ll
taxes levied and collected for state purposes . . . into the state treasury.” S.D.
Const. Art. X1, sec. 9.

13, The'i_)epartment of R;:venue administers the laws of the State
respecting taxation generally, SDCL 10-1-1 et seq., and the sales tax in

particular. SDCL 10-45 et seg. The Secretary of the Department is charged
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with irﬁrcstigatmg and taking vaﬁous enforcement actions respecting the sales
tax. See SDCL 10-59-1, -5, -8, -10,-14, -15, | '

14. The State is specifically authorized by section 2 of the Act to “bring
a declaratory judgmeht action under [SDCL] 21-24 in any circuit court” to
establish that the obligations created by the Act are valid and applicable to any
particular taxpayer that meets the statutory thresholds in the Act,

. 15, Dgfendant Newegg Inc. is one of the top online reta.iiers in the
. United States, and is hcadéuart'ered in. City of Industry, Ca.li{omia. It owns
and opcrateé Newegg.com, which sells a variety of éonsumer eiectronics. It -
ships these goods directly to purc;hascrs throughout the United States,
includihg into South Dakota.

16. Defendant Qverstock.com Inc/ is one of the top online retailers in

.the United Statgs, and is headquartered in Salt Lake City, Utah,
Overstock.com sells a variety of products, ranging from home goods and
furniture to clothing and diamond rings. It ships these goods directly to
purchasers throughout the United States, inchuding into South Dakota.

17. Defendant SystemaxInc.isa Fortum:lOOd company
headquartered in Port Washington, New York. It is a leading retailer of brand
name and private label products, including industrial, matérial handling and

- supplies, personal computers, notebook computers, technology supplies,
consumer electronics, and computer-related accessories. It operates a number
of product sales websites that ship directly to purchasers throughout the

United States, including into South Dakota.
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-

. 18! Defendant Wayfair Inc. is a leading online retailer of home goods

and furniture headquartered in Boston, Massachusetts. It ships sales directly
to purchasers throughout the United States, including into South Dakota. .
PERSONAL JURISDICTION

19. Based on information and belief, Defendants lack a physical
presence in South Dakota but are subject to the personal jurisdiction of the
South Dakota courts under SDCL 15-7-2. SDCL 15-7-2 specifically extends
the personal jurisdiction of the South Dakota courts to parties “[e]ntering into a
c;ontract for services to be rendered or for matefials to be furnished in this state

by such person,” SDCL 15-7-2(5), and to parties committing “any act® when
extending such jurisdiction “is not inconsistent with the Constitution of this
state or with the Constitution of the United States.” SDCL 15-7-2( 14).

20. Both the State and Federal constitutions permit South Dakota
state-court jurisdiction over retailers who solicit business from, and deliver
tangible pt;,rsona.l property and services to, residents of the State. See Quill,
504 U.S. at 306-08 (holding that “there is no question” that such contacts
suffice for “due process purposes”); Marschke v. Wratislaw, 2007 S.D. 125,
€13, 743 N.W. 2d 402, 406 (holding that personal jurisdiction of South Dakota
courts extends to limits of federal constitution). |

SUBJECT MATTER JURISDICTION
21. Section 2 of the Act creates a cause of action for declaratory

judgment and empowers “any circuit court” to adjudicate that cause of action.
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Ac;cordingly, the Slxth Judicial Circuit Court has éubject matter jurisdiction
over this action.

-22, SDCL 21-24-1 empowers “[c]ourts of recqrd wiﬁxin their respective
jurisdictions ... to declare rights, status, and other legal relations whether or
not further relief is c;r could be claimed],}]" provides that “[n]o action or
proceeding shall be open to objection on thé ground that a declaratory

" judgment or decree is prayed for,” and permits “[t}he declaration [to] be either
affirmative or negative in form and effect].]”

' 23. SDCL 21-24-3 permits “[ajny person ... whose fights, status, or
other legal relations are affected by a statute” to “have determined any question
of construction or validity arising under the ... statute ... and obtain a
declaration of rights, status, or other legal relations thergunder.’ “ITlhe State . . ,. -
is a ‘person’ within the meaning of” the Declaratory Judgment Act. Dan Nelson,
Automotive, Inc. v. Viken, 2005 S.D. 109, 706 N.W. 2d 239 (rejecting contrary

. dictum in Pernington County v. Staté ex rel. Unified Judicial Sys., 2002 S.D. 31,
641 N.W, 2d 127).

24. As supported by the allegations below, this request for deéla:atory
Jjudgment also pr.'esents a justiciable and ripe controversy, between adverse
parties, in which the State has a legally protectable interest. The declaration -
the State seeks will permit it to require sales tax to be collected and remitted
from sellers without a physical presence in the State who are currently not
complying with th.e Act; the State is clearly interested in obtaining the tgx

revenue it believes is due, and the Defendants have the contrary interest in
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resisting this tax obligation. Moreover, each Defendant has failed to register to
collect and remit the state sales tax after receiving an individualized notice
;iirecﬁng them to do so by April 25, 2016. That notice specifically instructed
Decfendants that failure t-o register would demc;nstrate that they did “not intend
to comply with the Act.”. See Notices (Appendix B).. Furthermore, under the
structure of the Act, the State canﬁot currently enforce the Act’s collection
obligation against the Defendants unless the State prevails in this suit. Were
the State to prevail, the Act will immediately apply to Defendants, reduiring
them to collect and remit the state sales tax on a going-forward basis.

25. “A matter is sufficiently ripe [for declaratory judgment] if the facts -
indicate imminent conflict.” Boever v, South Dakota Bd. of Accountancy, 526
N.W.2d 747, 750 (S.D. 1995)(citation omitted)(éetting forth requirements for
declaratory judgment). The conflict between the State and the Defendants is

- not only imminent but present: This suit will determine whether or not
Defendants must collect and remit state sales tax the day after it is decided.
VENUE

26. Venue is appropriate in this Court. Section 2 of the Act permits
thié suit to be brought in “any circuit court.”

217. | Furthermore, SDCL 15-5-6 permits venue “in any county which
the plaintiff shall designate” in any case where, as here, “none of the

defendants reside in the state.”
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RELEVANT STATUTES
28. The Act provides that sellers without a physical presence in the
~ State must comply with the State’s sales tax laws “as if the seller had a
| physical pfeSence in the state.” S.B. 106 § 1.

29. The Act contains two threshold provisions, however, that limit the
effect of this requirement on sellers who -+ because of their limited size or
geographic reach -- conduct relatively little business shipping goods and
servicés to South Dakota residents. In particular, in order for the abové
obligation to apply, the out-of-state séller must have “grass revenue from the
sale of tangible personal property, any product transferred clectronically, or
services delivered into South Dakota exceed|ing] one hundred thousand
dollars,” or must have “sold tdngible personal property, any product
transferred electronically, or services for delivery into South Dakota in two
hundred or more separate transactions.” These thresholds are determined
based on either the previous calendar year or the current calendar year to date.
S.B. 106 § 1(1)-(2).

'30. In addition, the Act creates a declaratory judgment action that the
State may bring to determine the validity and applicability of this obligatioﬁ
with respect to individual taxpayers. S.B. 106 § 2. It also establishes special
procedures designed to ensure the most expeditious possiblc' adjudication of
this action. S.B. 106 §§ 2, 4.

31. The Act contains three provisions designed to protect taxpayers

from accruing any tax liability -- retroactive or otherwise -- during the
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pendency of this action. First, section 3 of the Act provides that the filing of
this action 'operates as an injunction “prohibiting any state entity from
cnfommé the obligation in section 1 of this Act against any taxpayer who does
not afﬁrmaﬁ\;ely consent or otherwise remit the sales tax on a voluntary
basis.” See S.B; 106 § 3. The State filed this suit immediately before fhe May
1, 2016 effective date of the Act to trigger this injunction and prevent any
uncertainty 'fqr taxpayers. SeeS.B. 106 §9 (set_ting effective date). Second,
" gection 5 of thcl Act provides that “[njo obligation to remit the sales tax required
by this Act may be applied retroactively.” Finally, section 6 of the Act provides
that “[if an injunction provided by this Act is lifted or dissolved, in general or
with respect to a specific taxpayer, the state shall assess and apply the
obligation established in section 1 of this Act from that date forward with -
respect to any taxpayer covered by the injunction.”

32. Given the provisions above, the State has simultaneously filed with
this Compiaint an application for an injunction which records and makes
certain the effect of section 3 of the Act. .This application can and should be
immediately granted without a hearing because the Staté asks only for an
injunction restraining itself and benefiting the Defendants -(as well as other
taxpayers subject-to the Act).

33. These provisions, together with the requested injunction, ensure

that any seller not complying voluntarily with the Act will face tax liability only

* The Act also makes clear that this injunction will “not apply” to any taxpayer
.against whom the state prevails in an action like this one. See S.B. 106 § 3.
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prospectively from the date on which a court holding makes clear that the Act |
validly applies to the seller,
' PROCEDURAL BACKGROUND.
34. The Act was signed into law by Governor Dennis Daugaérd on
| March 22; 2016. It provides that it will be effective on the first day of the first
. month that is at least fifteen calendar days from the date the Act is signed into

law. Therefore, its effective date is May 1, 2016. See S.B. 106 §9.

35. To prepare sellers lacking a physical presence in the State for the
effect of the law, the Department of Revenue sent an individualized notice to
206 such seliers for whom available information made it almost certain that
they met the statutory thresholds set forth above and in Section 1 of the Act.
~ Defendants were each sent a cc;py of the notice (copies of which attached .

hereto as Appendix B) on March 25, 2016, by Andy Gerlach, Secretary of the

Depariment of Revenue.

36. . The State also posted relevant Moﬁnaﬁon about the Agt on its
website, at http:// dor.sd.gov/Taxes/Business_Taxes/SB106.aspx.

37. The State identjﬁcd the 206 sellers lacking a physical presence
within the State who received the n;)tice by using available data to calculate the
likely amount of gross revenue that such sellers dg'rive’ from sales iﬁto the
State. After applying a mathc;'natica] factor designed to avoid close cases in
which the seller might not meet the statutory thresholds, the State determined
whether fhe remaining sellers had registered for a license to collect and remit

sales tax. Sellers who were not registered, including all of the present
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Defendants, received the notice directing them to register by April 25, 2016,
and thus received both actual and inquiry notice of the Act more than 30 days
ago.

38. - The notice carefully explained the consequences of failing to register:

“If you intend to comply with your obligations under the Act, you
should register by April 25, 2016, thereby committing to remit 5
sales tax. If by that date you have neither (1) registered nor (2) "
‘notified us in writing that you are not subject to the Act because

you do not meet the thresholds above, the State will assume you

do not intend to comply with the Act. This may result in the State

initiating a legal action against you pursuant to Section 2 of the

Act. That section allows the State to address your intent not to

comply before assessing any taxes against you by asking a court to

declare that the Act is applicable and valid as applied to you.

Because the State may file this declaratory judgement action

without undertaking an audit or any other administrative process,

it is important that you notify us immediately if you intend to

comply with the Act or you do not meet the statutory thresholds.”

39. The notice also explained that any recipient who did not meet the .

statutory thresholds in section 1 of the Act should notify the State to avoid -

legal action.
40. Each Defendant failed to register to collect and remit the sales tax

by April 25, 2016, and each has failed to register as of the date of this

Complaint.

4]1. On information and belief, each Defendant inegts either or both of
the statutory thresholds, héving at least $100,000 of gross revenue from sales
into the State and/or at least 200 separate such transactions. - |

42. The State initiated this a-ction against Defendants on the basis of
‘their refusal to register for a license following indix;idualized notice of the need

to do so. Because of section 3 of the Act, the filing of this action immediately
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before the cffeqtivc date enhances the protection of taxpayers (including
. Defendants) from é.ny argument that they face an active and enforceable
obligation to collect and remit sales taxes before the conclusion of this action.
| RELEVANT LEGISLATIVE FINDINGS
43, In enacting the Act, the South Dakota Legislature determined that

Quill causes a severe harm to the State’s tax revenue, and a concomitant harm

" to state and local services:

a. “The inability to effectively collect the sales or use tax from remote
sellers ... is seriously eroding the sales tax basé of this state,
causing revenue losses and imminent harm to this state through
the loss of critical funding for state and local services,” S.B. 106 §
8(1); .

b. “The harmn from the loss of revenue is especially serious m South
Dakota because the state has no income tax, and sales and use tax
revenues are essential in fundiﬁg state and local services,” id.

8 8(2);

c. Refusal by out-of-state retailers to collect sales taxes “causes
imminent harm to this state,” id. § 8(9).

44. The Legislature's assessment is correct; the Department of
Revenue estimates the revenue loss associated with Bellas Hess and Quill at
abpfo:dma;cely $48-$58 million annually for state and municipal taxes

_ combined. These figures are based largely on a stu;iy conducted several years

ago at the University of Tennessee, and relied upon in Justice Kennedy's
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" concurrence in DMA. SeeD. Bruce, W, Fox, & L. Luna, Stgtc and Local
Governmcnt‘Sales Tax Revenue Losses from E]ectrotiic'Commercc 11 (2009).
45. Furthermore, the Legislature found that, even as the costs to the
- State from Quill have incrt.:ased diamat.ically, the costs of compliance for
taxpayers have fallen just. As dramatically:
In contrast with the expanding hanﬁs caused to the state from this,
exemption of sales tax collection duties for remote sellers, the costs
of that collection have fallen. Given modern computing and
software options, it is neither unusually difficult nor burdensome
for remote sellers to collect and remit sales taxes associated with
sales into South Dakota.
S.B. 106 § 8(6).

. 46.  Again, the legislature’s assessment is clearly correct. Numer-oﬁs
retailers now collect and remit sales tax in every state, and are quite capa.ble of
administering all their statt;: ar-ld local sales tax ;)biigaﬁons when customers
buy goéds through their online sales cha;nnels. Software integration options
are now readily available from multiple vendors for online “shopping carts.”
A1;1d because it is necessary to obtain immediate information from the
purchaser regarding their residcnce in order to deliver the goads, it is possible
for the software to immediately calculate and inform the consumer of the
appliéable sales tax before completirig the transaction, and the tax.can be
easil}; collected at the time of the sale. Indeed, the 'mdustry that provides these
integration options is robust and growing, which will make such software even

easier and less expensive to obtain in the near future. Moreover, many sellers

already have such software to address sales to states in which they do have a

physical presence.
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47. This development is further supported by the St'reamlined Sales‘
and Use Tax Agreement, which has been enacted by more than twenty states
(includ'ing South Dakota) in the wake of Quill. Any seller lacking a physical
presence in the State who intends to comply with the obligations set forth in
the Act can register to collcc£ sales taxes through the voluntgry Streamlined
system, That system, in turn, providés sellers the option to use sales tax
administration software from Certified Software Providers (CSPs), with the cost
of such software borne by the statles. ‘Sellers may choose from seven different
CSPs, and the CSP will file the tax returns and remit applicable taxes for
sellers that use it. Sellers using a CSP are also immune from audit liability for

. the sales they process through that software. The Strca.mlined system also
reduces sales tax admim’stratidn cost and expense through: -
a. uniform definitions of products and services across all Member
states; _ _
b. frecly available tax rate and tax boundary databases;
c. single, state level tax administration;
d. uniform audit procedures (for sellers that choose not to use a.CSP);
e. sirriph'ﬁcd tax rate structurc;.s;
f. uniforu.l administration of sales tax expenses; and,
g. uniform rules for sourcing sales.

Accordinglsr, a t.axpayell can comply with the obligations of the Act using

the Streamlined system at little to no personal cost (apart from actually

remitting the taxes collected from consumers), and with little to no concern
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regarding audits or errors in compliance. Moreover, many of the above benefits
are available even to sellers who do not elect to Ip‘articipate in the Streamlined
system as a whole, further easing the burden of compliance on all out-of-state
retailers. |

48. The Legislature also found that Bellas Hess and Quill distort the .
local retail market, causing unfairmess to brick-and-mor'yar retailers generally,
and to smaller, locally owned busineéses in particular. Out-of-state retailers
benefit from local infrastructure without paying their fair share of taxes. See -

S.B. 106 § 8(5). And they also “actively market sales as tax free or no sales tax

transactions” even though “a use tax is owed” by the consumer. Id.§ 8(3). As
a result, lqcal retailers are unable to compete fairly with online retailers, which
is likely to cause even further harm to.th'e State by harming the local
businesses that employ local residents and make up the bulk of the State’s tax
base. Seeid. § 8(4) (“'i‘he structural advantages of remote sellers, including the
absence of point-of-sale tax collection, along with the generél growth of online:
retail, make clear that further erosion of this 'stéte's‘ sales tax base is likely in
the near futﬁre.”). ' '

49, Well-documented economic effects support the Legislature’s
judgment. Expert economists, includir;g researchers associated w1th both
sides of the political spectrum, agree that the special exempﬁo-n from sale:;.
taxation created by Quill causes serious harr%1 to state économiés (and the
national economy) by distorting the operation of the free market. See, e.g.,

Austan Goolsbee, In a World Without Borders: The Impact of Taxes on Internet
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Commerce, 115 Q.J. Econ 561 (2000}; Arthur B. @er and Donna Arduin,
Pro-Growth Tax Reform and E-Fairness, | ‘
http:/ /standwithmainstreet.com/ArtLafferStudy.pdf. * -

50. Finally, the Legislature made clear that it wanted to accommodate .
‘the difficulties that might be caused to out-of-state retailers by its effort to

respond to Justice Kennedy’s invitation to bring an action allowing the United

States Supreme Cowrt to reconsider Quill. It thus created a spéciﬁc cause of
action with unique protections for taxpayers, allowing the State to seek a '
declaratory judgment in circuit court, with a direct appeal to thie South Dakota
Supreme Court, both of which must be resolved as expeditiously as possible.
See S.B. 106 §§ 2, 4; see also id. §§ 8(8)-(9) (finding that “[e]xpeditious review is
necessary and appropriate,” and that the Act is iritended to “permit]} the most ., .|
expeditious possible review of the constitutionality of this law”). That action

obviétes the need for an audit and any effort to obtain retroactive tax liability

from any out-of-s;ate ‘seller who does not wish to comply with the Act-ona

voluntary basis. As the Legislature stated:

Expeditious review is necessary and approptiate because, while it
may be reasonable notwithstanding this law for remote sellers to
.continue to refuse to collect the sales tax in light of existing féderal
constitutional doctrine, any such refusal causes imminent harm to

this state.

At the same time, the Legislature recognizes that the enactment of
this law places remote sellers in a complicated position, precisely
because existihg constitutional doctrine calls this law into
question. Accordingly, the Legislature intends to clarify that the
obligations created by this law would be appropriately stayed by
the courts until the constitutionality of this law has been clearly
established by a binding judgment, including, for example, a
decision from the Supreme Court of the United States abrogating
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its existing doctrine, or a final Judgmcnt applicable to a particular
taxpayer.

S.B. 106 § 8 (9)-(10).

51. This decia.ratory judgment action thus represents "th‘c intent of the
Legislature to apply South Dakota's sales ax.ld use tax obligations to the limit of
federal and state constitutional doctrines, and to thereby clarify that South
Dakota law permitsl the state to immediately argue in any hﬁéation tﬁat such
constitutional doctrine should be changed ta permit the collection obligations -
of this Act.” S.B. 106 § 8 (11). Like the Legislature, the State recognizes that a
chahg'e in federal constitutional doctrine will be necessary for the State to
prevail in this case. Nonetheless, the effect of the declaration that the State
seeks in this achon will be to 1mmed1atcly require the collection and remittance

' of taxes from these Defendants under the Act--a collcctlon whlch absent such
a declaration, the State is presently unable to enforcc There is accordingly an
immediate controversy over whether existing federal constitutional doctrine
should invalidate the Act or not, which this Court can and should adjudicate in
the first instance by declaratory judgment.

PRAYER FOR RELIEF
WHEREFORE, the State hereby prays for relief as follows:
(1) That the Court declare that the requirements of section 1 of the Act
are valid and applicable with respect to the defendants.
(2) That the Court ﬁnmediately enter an order enjoining the
“enforcement of the Act during the pendency of this action --

reflecting on the record the automatic effect of Section 3 of the Act
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- and dissolve such injunction upon the entry of a declaratory
judgment in favor of the State. {A separate motion for an .
appropriate order of this form has been contemporaneously filed).

(3) That the Court enter an injunction requiring the defendants to
register for a license to collect and remit the sales tax.

(4) That the Court grant such other relief as it deems just and proper
in this matter.

Dated this 28th day of April, 2016.

' /s/ Richard M. Willfams
Richard M. Williams

Deputy Attorney General

Office of the Attorney General -
1302 East Highway 14, Suite 1
Pierre, South Dakota 57501-8501
Telephone: (605) 773-3215
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'OFFICE OF THE SECRETARY OF STATE

Department of State

o Umted States of Amerlca, m]
. . 0 - Secretary's Office.
Sta;g-q_f South Dakota 0 - '

Th.lS is to cerufy that the a’ctached instrument of wntmg isa truc, correct and.
examined { copy of Senate Bill 0106 in our officc as filed March 22, 2016;

IN TESTIMONY WHEREOF, I~
bave bereunto sef my hand and
caused to be affixéd the Great Seal
of the state of South Dakota at the -
city of Piere, the capital, this ‘day
April 18,2016, -

. Shantel Krebs
Secretary of State
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- Department of State.
United States of America,

. SECRETARY'S OFFICE
State of South Dakota :

This is to certify that the attached 'i:;sMept. of writing is a true, -correct
and examined copy of SB 0106 duly passed in the'Legislature of the State

of South Dakota, as an Emergency Act, dnd has been egrefully.compared -

with thie original now o file in this office and found correct,

IN TESTIMONY WHEREOFaI have

heréunto set my hand and caused to be
affixed the Great.Seal of the State of South
Dakota at the City of Pierre, the Capital, on
March 22, 2016." -
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ENTITLED, An Act to provide for the collection of sales taxes from certain remote sellers, to
establish certain Legislative findings, and to deglate an emergency.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That the code be amended by adding a NEW SECTION to read:

Notwithstanding ary other provision .of law, amy sellér sellifig tangible personal property,
products transferred lectronically, or setvices fot ‘delivery inta South Daketa, who doesnot have
a physical presence in the stat¢, is subject to che;,mers, 10-45 and 10-52, shal] rernit the sales tax and
shall follow all applicable procedures and requimm_ents of law asif the seller had g.physical.presence'
in the state, provided the seller meets either of the folowing. criteria in the previous calendar;ye&
or the current calendar year:

(1) The seller's gross revenue from the sale of tasigible per;sbndi property, any product
transferred electronically, or services delivered into South Dekota exceeds orie hundred
thousand dollars; or |

(2) The seller sold tangible persenal property, any product transferred electronieally, or
services for delivery into South Dakota in two hundred or more separate transactions.

Section 2. That the.code be amended by adding a NEW SECTION to read:

Natwithstanding any other provision of law, and whether or not the state initiates an audit or
other tax collection procedure, the state mﬁyb,riﬁga declaratory judgment action under chapter 21 -24
in any circuit courtagainst any person the state believes meets the criteria of section 1 of this Act to
establish that the obligation fo remit sales tax is applicable and valid under state and federal [aw. The
circuit court shall act on this decla'ratoryjudgmeni action as expedifiously as possible andth‘is actien
shall proceed with priority over any other action presenting the same question in any other venue.

In this action, the court.shall presume that the matter may be fully resolved through a motion to
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- dismiss ora n;oﬁon fo}'su'mmry.jud"gr'nent.' Howevc},' ifthese rﬁoﬁ(;ns ;lo .x;ot_-.}es.o_h"e theaction, -~ %
-any discovery allowed by the court may not exceed the pr;wvisions of subdjvisions 15-6-73(2) and ,
@. :
The provisions of § 10-59-34, along with any other provisions authorizing attorney’s fees, do not
apply to any action brought pursuant to this Act or any appeal from any action brought pursuant'to
this Act.
Section 3. That the code be amended by addmga.ﬁEW SECTION to read:
The filing of the declaratory judgment action esﬁtabiishcci in this Act by the state operates as an

injunction during the pendency of the action, applicable to each state eritity, prohibiting any state

entity from enforcing the obligation in section 1 of this Act agdinst any faxpayer who does not
affirmatively consent or othgrwise remit the sdles tax on a voluntary basis. The injunction does.not
gpply if there is aprevious judgment from a court establishing the validity of the obligation insection
1 of.fhi-s Act with respéct 1o the particular taxpayer,

Section 4. T‘l;at ‘the c;)de be amended by adding a NEW SECTION to read: |

Aty appeal from the decision with respect to the cause of action established by this Act may only

be made to'the state Supreme Court. The appeal shall be heard as expeditiously as possible.

Section 5. That the code be amended by adding a NEW SECTION to rcad:
No obligation to remit the sales tax required by this Act mey be applied retroactively.
Section 6, That the code be amended by adding a NEW SECTION to read:

If an injuriction previded by this Act is Iifted or dissolved, in general or with respect 1o a specific

taxpayer, the state shall assess and apply the obligation established in section 1 of this Act from theit
.. date forward with respect to any taxpayer eovered by the injunction. ) o

Section 7. That the code be amended by adding a NEW SECTION to read:

Artaxpayer complying with this Act, voluntarily or otherwise, may-only seck a recovery of taxes,
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penalties, or interest by following. the recovery procedures established pursuant to chapter 10-59.

However, na ¢laim may be granted on the basis that the taxpayer lacked a physical presence in.the
state and complied with this' Act voluntarily while covered by the injunction provided in §ecti'on 3

+ of this Act. | |
Noﬁﬁng in this Act limits the ability of any taxpayer to obtain a refund for any othier reason,

including 2 mistake of fact or mathematical miscalculation of the applicable tax.

No seller who remits salesfax voluntarily-or otherwise i:ndgr this Act is liable to a purchaser who

. claims that the sales tax has been over-collected because a‘provision of this Act is later deemed
unlawful,

Nothing in this Act affects the obligation of any purchaser from this state to remit use tax 2510

any applicable transaction in which the seller does not collect and femit or remit an offsetting sales

Section 8. That the code be amended by adding a NEW SECTION to read:

' The Legislature finds that:

(1)  The inability to effectively collect the sales or use tax from @ote sellers who deliver
tangible personal property, products transferred electronically, or services directly into .
South Dakota is seriously eroding the sales tax base of this state, causing révenue losses
and imminent harm 10 t,hgs.state through the loss of critical funding for state and local

services;
(2) Theharm from the loss of revenue is especially s;erious in South Dakota because the state
| bas ng income tx, and sales and use tax revenues ar¢ essential in funding state and local
servjces; ' - o [
(3) Despite the fact that a use tax is owed on tangible personal property, any product :

transferred electronically, or services delivered for use in this state, many remote sellers

SB No. 106 Page.3
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actively markef sales as tax free or no sales tax transactions; -

(4)  The structural advantages of remote sellers, including theabsence of point-of-salé tax
collection, along with the general growth of online retail, make clear that further erosion
of this state's sales tax base is likely in the near future;

‘(5_) .Remote sellers who rﬁake a.substential number of deliveries into or have large gross
revetiues from South Dakota benefit extensively fiom this state's tharket, including the
economy generally, as well as state infrastructure;

(6)  Incontrast with the expanding harins caused to the state fom this exemption of sales tax
collection duties for remote sellers, the costs of thatcollection have fallen. Given modemn
computing and software options, it is neither unusually difficuif nor burdensome for
remote sellers to collect and remit sales taxes associated with sales into South Dakota;

(7) As Justice Kenpedy recenfly recognized in his cohgurrénce in Direct Marketing
Assoclation v. Brohl, the Supreme Court of the 'U,nited States should x‘empsider its

. doctrine that prevents states from requiring remote sellers to collect sales tax, and as the
foregoing findings make clear, this argument has grown stronger, and the cause more
urgent, with time; '

(8) Given the urgent need for the Supremé Court of the United States fo reconsider this
doctrine, itis hecessary for this state to pass this law clarifying its immediate intent to
require collection of sales taxes by remote sellers, and permitting the most expeditious
;_)ossible review of the constitutionality of this law;

| (9)  Expeditious review is necessary and appropriate because, while it may be reasonable
notwithstanding this law 'fo.t remote sellers 1o costinue to refuse to eollect the sales tax
inlight of existing federal constitutional doctrine, any such refusal causes imminerit harm

1o this state;
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(10) At the same time, the Legislature recognizes that the enactment c;f thxs law places remote
sellersina cumplicate_d position, precisely because existing congtitutional doctrine calls
this law into question. Accordinglg;. the Legislature irtends lo clarify that the obligaﬁons.
creéted.by this law would be appiopriately stayed by the courts until the constitutionality
of this law: has beén clearly established by a binding judgment, including, for example,
a decision from the Supreme Court of the United States :_:'bmgaﬁng its existing doétrine-,
or a final judgment applicable tox a particular taxpayer; aﬁd

(11) Itis the intent of the Legislature to apply Seuth Dakota's sales and usc tax obligations to
the Jirbit of fedetal and state constitutional doctrines, and 10 thereby clarify that South
Dakota law permits the state to imnwd;:atelyhrgt_:ci,n any litigation that such constitutional

doctrine shauld be changed to permit the collection obligations of this Act.

Section 9. Wheréas, this Act is necessary for the support of the state govemnment and its existing
public institutions, an emergency is hereby declared to.exist. This Act shall be.in full force and effect

onthe first day of the first month that is at Jeast ffieeri calendar days from the date this Act is signed

by the Govemor.
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An Act to provide for the collection-of sales taxes from certain remote sellers, to establish certain
Legislative findings, and to declare an emergency.

I cemfy that the attuched Aot Rcw%d at thrs Ex cutive fﬁce
originated in the this_& 7 day of 4 ,

SENATE as Bill No. 106 20l 920 Am.

The attached Act ishereby

approved this Z2 7 nd dayof
ﬁ;nh ,A.D.,2016

Ky otir e el
etary of the Senate ovemorl

STATB OF S.OUTH DAKOTA,
' sS.
Q.ﬂ“v\/ L(-)LAQJ _ Office of the Secretary of State
Speaker of the House E
Aftest: Filed77 Janch 22 ““20/6.
Qs L ook M.
. Chief Clerk
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7 Secretary of State
By :
Senate Bill No. _106_ - Asst._ Secretary of State
FileNo.__
Chapter No.
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Depactment of 445 Baxt Copitol Avenue

. ; ' Picrre, South Dakota 57501-3185
evenoue . : Phone: 605-773-3311
March. 25, 2018
NOTICE
Hairy Ameden.
Newegg Inc
17560 Rowiand St

City of Industry CA 91748
Re: important Changes to South Dakota Tax Laws for Remote Sellers- -

Dear Harry Amsden. .

We are writing to bring your attention to recent changes in South Dakota law thel may require you to begin
remitting sales tax on transactions in which tangible personal property, products transferred electronically, or
sarvices are delivered Into South Dakota. Our estimates Indicate that your business mests the annual statutory
thresholds that will epply to remote sellers, This notice explains the applicabls legal changes and steps that you
should take to begin complylng with your South Dekots sales tax obligation, 83 well as the possible :
consequences that may foligw from non<ompliance. . .

Bagkaround-

On March 22, 2016, Governor Deniis Daugaard signed inta low Senate Bifl 106, entitied "An Act to provide for
the collection of sales Waxes from cenaln remote sellers” ("the Act'), enclosed. The Act becames effective on May
1, 2016, and may apply to your bustness from May 1, 2018, forward. :

The Act provides that any seller selling tangible personal property, products transferred eléctronically, of services
for delivery into South Dakota must comply with 2l applicable South Dekata lsws and procodures regerding the
salos tax °ss if the seller had a physical presence within the state.” This requirement applies only to retailers who
meet certain siatutory hreeholds. In particular, this abligabon applies only If, in the previous calendar year, or
8o far In the current calendar year

1. your gross revenus from sales Into South Dakota exceeded $100,000; or

2. you made sales for deivery Into South Dakota in two hundred or more separaie transactions.

anficabill
Our estimates indicate that your business llkely exceeds either or both of these thrasholds. If 50, you will ba

obligated 1o begin remitting sales tax to South Dakota, If you do not meet elther of these threshoids notify us
immediately to avold any confusion of possjble legal action against you.

Our reconds indicate that you curently do not have & South Dakota sales tax license. In order to collact sales tax
fram consumers and’or remil it (o the Stale, you must register for & 6ales tax license. The Stats has endeavored
to substantislly simpilfy sales tax compliance for retailers by adopting the Streamiined Sales and Use Tox
system, You can reglster for @ South Dakota tax license at hto//sd.ooviaxapp of through the Streemlined

system at hitp:/iwwy,streamlinedsalestax.org,

hitp:/fdor.sd.gav/ |
Appendix B
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if you inténd to comply with your obligations under. the Act, you should register ty April 25, 2016, thereby
committing to remit sales tax, If by that date you have nafther (1) reglstered nor (2) notified us in writing that you
are.not subject to the Act bacauss you do ot meet the thresholds above, the State will assume you do not intend
la comply with the Act. ‘This may result In the State inittating & legel action agalnst you pursuant to Section 2 of
the Acl. That section allows the State to address your intent not to comply before assessing any taxes against -
you by asking a cour to déclare that the Act is applicable and valid a8 applied to you. Because the State may file
s deciaratory Judgement action without undertaking an audit or any other administrative process, it is Important
that you notify us immediately if you Intend to comply with the Act or you do not meet the statutory thresholds.

Written notification that you are not subject to this Act must be received by Kathy Smith no later than Apri 26,
2016, You may submit your written statement by emsil to Kathy,smith@stala sd.ug or by regular mail 1

" 8tata of South Dakota
Attn: Katny Smith
. 445 E Caplto) Ave
Plerre SD 67501 )
Pursuant to the Act, the actlon described above wil not result In any faes, penalias, or retroactive tax Hability
against you. Jnetead, if an action is initiated and 8 declaralory judgmant is entered against you, you will be
requited to begin remiiting the sales tax Immediately from that point forward, .
Additional Information |s avallable on.our webslte st huplldov.'sd.'gdvl.

If you have questions or need further assistance, you can contact Kathy Smith 81 805-773-3311.

Sincerely,

Andy Gerlach, Secretary ‘
South Dakota Dapartment of Revanug

Enclosure
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Department of 445 Rust Copitnl Aven

Rm.-...c

March 25, 2016
NOTICE

Robert Hughes
Overstock.com Inc

6360 South 3000 East #100
Salt Lake Gity UT 84121

Re: Important Changes to South Dakota Tax Laws for Remate Sellers

Dear Robert Hughe's;

We are writing to bring your attention to recent changes in South Dakota lew thet may requiré you (o begin
remitting sales tax on transactions In which tangible personal properly, products transferred efectronically, or
services are dolivered Into South Dekota. Our estimates Indicate that your business meets the annual statutory
thresholds that will apply to remote sellers. This notics explains the applicable Jegel changes and steps that you
should take lo begin compiying with your South Dakota sales tax obligation, s well 8s the possible
consequances that may fallow from non-compllance. -

Background

On March 22, 2016,-Geverior Dennis Daugaard signed Into iaw Senate Bill 106, entitied *An Act 1o provide for
the collection of sales taxes from certain rerota sellers® (the Act, enclosed. The Act bscomes effsctive on May
1, 2016, and may apply. to your business from May 1, 2018, forward,

The Act provides that any sellar seling tangible personal property, wo&i.lct_s transferred electronically, or services
for delivery Into South Dakote must comply with all applicable South Dakota laws and procedures regarding the
sales tax “as if the seller had a physical presence within the state.” Thia requirement appiles only to rataliers who

meet certain statutory thresholds, in particular, this obligation applies only ¥, in the previous calendar year, or
- go far inthe current calendar year:

1. your gross revenue from seles Into Scuth Dakota exceeded $100,000; or
2, you made sales for delivery into South Dikots in two hundred or more separats ransactions.

. Applicability to You

Our estimates Indicate that your business likely exceeds either or both of these thresholds. If 90, you will be
obligated 10 begin remitting sales tax to South Dakota. Iif you do not meet elther of these thresholds notify us

immediately to avoid any confusion or possible legal action against you.,

Our records indicate that you currently do not have a South Dakota sales tax license, In order t0 collest sates x
from consumers and/or remit It to the State, you must register for a sales tax license. The Stale has endeavored
to substantially simplify sales tax compliance for retailers by adopting the Streamlined Sales and Use Tax
system. You can reglster for a South Dakota tax licenge st hitp://sd.qoyitaxapp or through the Streamlined

system at http://uww.strearplinedsalestax.org.

hap:/dor,sd.gov/

Picerc, South Dakola S7501-3185
Phone: 605-773-3311

',
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If you Intend to comply with your obligations under the Act, you sheuld register by April 26, 2018, thereby _
committing to remit sales tax. If by that dete you have helther (1) registered nor (2) notified us In'writing that you.
are not su?ﬁwtn the Act because you do not meel the threshoids above, the State will assume you do not Intend
to comply with the Act. This may resultinthe State Initiating a legal action agalnsl you pursuant to Section.2 of .
the Act. That section allows the State to address your intent not to comply before assessing any taxes egainst
you by asking & court to declare that the Act is applicable and valld as 2pplied to you, Bacause the State may file
this déclaratory judgement action without undertaking en audit or any other adminlstralive process, It is impodant
that you nofify us immediately }f you Intend to comply with the Act or you do not mest the statutory thresholds.

Welften nétication that you are not subject to this Act must be recaived by Kattiy Smith no later than Ape 25,
2016, You may submit your written statement by emall to Kathty.smilh@state.sd.us or by regular mali to: -

-State of South Dakota

Altn; Kathy Smith

445 E Capitol Ave

Ptarre SD 67601
Pursuant o the Act, the sction described above wiil not result in any faes, pensliies, or mtroadl\p tax Habllity
agalnst you. Instead, if an action is Inftiated and a declaratory judgment is entered agalnst you, you will be
required to bagin remitting the sales tex immediately from that point forward.
Additional Information is available on our website at hitp//dor.sd.gov/.

If you heve questions or need further assiatance, you cen contact Kathy Smith at 606-773-3311..

Sincarely,

Aitly Getlach, Secretary
South Dakota Depariment of Revenue

Enclosure
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Department of . _ 445 Eost Capitol Avenve
. Pieme, Svisth Dukota 57501-3185
evente ' Phonu; 6053:773-3311

" March 26, 2016

NOTICE

L.ewrence Relnhold
Systemax Inc

11 Harbor Park Dr

Port Washington NY 11050

Re: Important Chaniges to South Dakota Tax Laws for Remota Seliérs

- Dear Lawrence Reinhold:

We are'writing to bring your attention to recent changes In South Dakata law that may require you to begin
remitting sales tax on transactions in which tangible parsonal property, products transferred electronically, or
services are dellvered Into South Dakota, Our estimates indicate that your buginess meets the arinual statutory
thrasholds that will apply to remote sellers. This notice explaing the applicable lagal changes and:steps that you
should take to begin comptying with your South Dakota sales tax obligation, as weil as the possible
consequences that may follow from non-compliance, . .

Background

On Match 22, 2016, Governor Dennia Daugaord signed into law Senale BI 108, entiled "An Act to provide for
the collection of sales taxes from certain remote sellers” (the Act’), enclosed. The Act becomes effective on May
1, 2016, and may apply to your business from May 1. 2018, forward.

The Act provides that any seller selling tangible personal property, products transferred elactronically, or servicas
for deiivery into South Dakota must comply with all applicable South Dakota laws and procedures regarding the.
sales tax *as If the seller had a physical presence within the state,” This requirement applies only to refailers who
mest certain statutory threshokds. In paricular, this obligation appiies only if, In the previous calendar year, or

- sofarin the current caiandar year:

1. your pross revenue from saies into South Dakols exceedad $100,000; or
2. you mads sales for delvery Into South Dakota In two hundred or more Soparate wansactions,

Applicability to You

Our estimates Indicate that your business likely exceeds elther or both of these thresholds, If 80, you will be
obligated to begin remitting sales 1ax to South Dakota. If you do not meet sithér of these thresholds notify us
immediately lo avoid any confuslon or possible legal acllon against you, .

Our records indicate that yau currently do not have a South Dakota sales tax license. in order to coliect sales tax
from consumers and’or remit it to the Blate, you must reglster for a sales tax license. The State has endeavored
1o substantialiy simplify sales tax compliance for retallers by adopting the Streamilined Séles and Use Tax
system. You can register for a South Dakota lax licenas at hitp://sd, qoy/taxapp or through the Streamiined

system al Lt vewvy streamiinedsalestax o

http:ifdor.sd.gov/
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“If you intend to comply with your obligatioris under tha Act;-you should register by April 25, 2018, thejeby
committing fo-remit sales tax. I by that date you have nalther (1) registered nor (2) notified us in writing that you
are not subjact to the Act bacause you do not meet the thresholds above, the State will gasume you do not intend,
10 comply with the Act This may result in the State Initating a legal action against you pursuant to Secion 2 of .
the Act, Thet section allows the State % addrass your intent not lo-comply before Bssessing any laxes against
you by asking a court o declire that the Act is applicable and valid as epplied to you. Because the State may.file
this declaratory judgament action without undertaking an audit or any other adminlstrative process, & 18 Important
that you notify us Immediately i you intend to comply with the Act of you do not meet the stalutory thregholds,

Writtan notification thet you are not subject to this Act must be received by Kathy Smith notater than Apr 25,

2016. You may submit your writlan statement by email to Kathy smith@state,sd.ug or by regular mail to:
State of South Dakots
At Kathy Smith -
445 E Copitol Ave

Pierra SO 87601

Pursuant to the Act, thel action described sbove will not result in any fees, penalties, or retroactive tax Hablity
agalnst you. Instaad, If en action s initiated and @ declaratory judgment is entered againet you, you will ba
raqulred to begin remitting the sales tax immediately from that point forward,

Additional Information [s avaijlablé on otr website at hitp//dor.sd.gov/.

If you have questions or need further assistance, you can contact Kathy Smith et 606-773-3311,

Sincerety,

Andy Geriach, Segratary
South Dakots Department of Revenue

Enclosure
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445 Bnst Caplto} Avenve
Picrre, South Dakuts 575013185
Phone: 605-773-3311

Department of

Revanue

March 25,2018

NOTICE

Michae! Fielsher

Wayfeir LLC

477 Hunfinglon Ave #6000
Boston MA 02115

Re: {fnporiant Changes 1o South Dakota Tex Laws for Remote Seérs

Dear Michael Pleisher;

Woe ere wriling to bring your aftention tq recent changes in South Dakota lew that may require you to begin
remifting sales tax on transactions In which tangible parsonal property, products transferred efectronically, or
services are delivered Into South Dakota. Our estimates Indicate that your busingss meets the annual statutory
thresholds that will apply to remiote sellers. This notice explains the applicebls legal changes and steps that you
should take to begin compiying with your South Dakota saies tax obligation, 8s well as the.possible
consequences that may foliow from non-compliance. ’

Background
On March 22, 2018, Govamor Dennig Daugaard signed intd law Senate Bill 108, entited An.Act to provide for

the coliection of sales taxes from certain remote sellers® ("the Act”), enclosed. The Act beacomes offective on Moy
1, 2016, and may apply to your businese from May 1, 2016, forward.

The Act provides that any seller selling tanglble personal propesty, products transfemed electronically, or services

* for delivery Into South Dakota must comply with 8l applicable South.Dakota laws and procedures regarding the
sales tax “as ff the seller had a physical presence within the state.” This requirement applies only to retaliers who
meef certaln stabutory thresholds. In particuler, this obligation applies only If, In.the previous calendar year, o
80 far in the cwrent calendar year: .

1. your gross revenue from sales Into. South Dakota exceeded $100,000; or

2. youmade sales for defvery into South Dekota In two hundred or more aeparale transections.
licabilil o .
Our estimates indicate that your business likely excesds elther or both of these thresholds. If S0, you Wil be

obligated to begin remitting sales tax to South Dakota. If you do not meet sither of thege thresholds notity us
immediately 1o avoid any confusion or possible legal action-against you,

Our records indicate that you currently do not have a South Dakota sales tax license. In order to collect sales tax
Trom consumers andior remit It to the State, you must reglster for a sales tax license, The Stete has endeavored
to substantially simpify sales tax compliance for retallers by adopting the Streamlined Seles and Use Tax
system, You can register for a South Dakola tax license at hip/sd.aovitaxapp of through the Streamiined

system at hitp:/iwww streamlingdsalestax,ora, -

hutp:fidor.sd.gov/
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I you Intend to comply with your obligations undat the Aci, you should register by April 25, 2018, thereby

committing to rem salas tax. If by that date you have neither (1) reglstared nor (2) notified us In writing that you

e not subject to the Act because you do not meat the thresholds above, the State will assume you do not imtend -
* 1o comply with the Act. This may result in the State Inliating-a legal sction against you pursuant to Section 2 of

the Act. That section allows the State 1o address your intent not to comply before assessing any taxes against

you by asking a court to daglare that the Actls applicable and valid ss applied to you. Becsuse the State may flle

this declaratory judgement action without undertaking an audit of any other administralive process, it Is Importent

that you notify us Immediately- ¥ you intend to comply with the Act or you do not meet the statutory thresholds.

Written nofification that you are not subject fo this Act mist ba received by Kathy Smith no tater then Ap 25,

2018. You may submit your written statement by email to Kathv. stit@staite d.ug or by regular mail to;
State of South Dakola
Altn: Kathy Smith
445 £ Capitol Ave
Pierre SD 67601 -

Pursuant 16 the Adt, the action desgribed above will not result in any fees, penalties, or retroactive tax bty
against you. Instead, if an actlon Is Initiated end‘a declaratory Judgment js entered ggainst you, you will be
required to begin ramitting the sales tax immediately from that point forward.

Additional Information Is available on our websile at Mip/idor.ad.gov/.

¥ you have quastions or need further assistance, you ¢an cohtact Kathy Smith.at 605-773-3311.

Sinceraly;

Angy Gorlach, Secretary .
South Dakats Department of Revenue ,

Enclogure
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
: SS

COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT
STATE OF SOUTH DAKOTA, 32CIV16-000092

Plaintiff,
VS,

NOTICE OF FILING OF

WAYFAIR INC., NOTICE OF REMOVAL
OVERSTOCK.COM, INC., and
NEWEGG INC,,

Defendants.

TO: CLERK OF THE COURT

HUGHES COUNTY CIRCUIT COURT, SIXTH JUDICIAL CIRCUIT

and

STATE OF SOUTH DAKOTA

RICHARD M. WILLIAMS

PLEASE TAKE NOTICE that, pursuant to 28 U.S.C. §§ 1441(a) and 1446, on May 25th,
2016, Defendants Wayfair Inc., Overstock.com, Inc., and Newegg Inc., filed a Notice of
Removal in the Office of the Clerk of the United States District Court for the District of South

Dakota. A file-stamped copy of the Notice of Removal is attached hereto as Exhibit A.

EXHIBIT

i D
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Dated this 25th day of May, 2016.

BANGS, MCCULLEN, BUTLER, FOYE & SIMMONS, LLP

jeffb{@baNssmccullen.com

Kathryn J. Hoskins
khoskinsi@bangsmccullen.com

6340 South Western Avenue, Suite 160
P.O. Box 88208

Sioux Falls, SD 57109-8208
Telephone:  (605) 339-6800
Facsimile: (605) 339-6801

and

George S. Isaacson*

gisaacson(@branniaw.com

Martin I. Eisenstein*

meisenstein@brannlaw.com
Matthew P. Schaefer*

mschaefer@brannlaw.com

BRANN & ISAACSON

184 Main Street

P.O. Box 3070

Lewiston, ME 04243-3070

Telephone:  (207) 786-3566
Facsimile: (207) 783-9325

* Admission pro hac vice pending in the
United States District Court for the
District of South Dakota

Attorneys for the Defendants
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CERTIFICATE OF SERVICE
I hereby certify that on May 25, 2016, I served a true and correct copy of the foregoing
Notice of Filing of Notice of Removal, via e-mail and U.S. Mail, postage prepaid, upon the

following:

Richard M. Williams

Deputy Attorney General
Office of the Attorney General
1302 East Highway 14, Suite 1
Pierre, SD 57501-8501
Telephone: (605) 773-3215
Facsimile: (605) 773-4106
rich.williams(@state.sd.us
Attorneys for Plaintiff

(Uays
On e eys f(ﬁ the Defendants
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